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Summary of consultation details

Scope of the consultation

Topic of this
consultation:

This consultation relates to a suite of draft regulations and guidance
documents that set out the procedures for pre-application
consultation on nationally significant infrastructure projects, and the
information an application submitted to the Infrastructure Planning
Commission (IPC) should contain.

Scope of this
consultation:

This consultation is to ensure that the draft requlations and guidance
documents appropriately reflect what is needed to implement

the relevant parts of the Planning Act 2008. Amendments to

these documents will be considered as a result of the consultation
responses.

Geographical
scope:

The proposals in this document would, if taken forward, apply to
England, Wales and Scotland in accordance with the scope of the
Planning Act 2008.

Impact
Assessment:

An Impact Assessment has not been prepared for this consultation
as the policy options do not have an additional impact on business,
charities or the public sector beyond that examined in the Impact
Assessment that accompanied the Planning Act 2008.

Basic Information

To:

This consultation is aimed at any person or organisation that has

an interest in the new approach to planning for and constructing
nationally significant infrastructure, which is being introduced through
the Planning Act 2008 and the secondary legislation and guidance.

It will include infrastructure promoters, infrastructure regulators,
statutory consultees, local authorities, business communities, civic and
environmental organisations, members of the public.

Body/bodies
responsible
for the
consultation:

Department for Communities and Local Government (Planning
Reform Team)

Duration:

Consultation published 30 March 2009 and ends 19 June 2009

Enquiries:

Paul Lancaster
Tel: 020 7944 4980
Email: NSIP Applications@communities.gsi.gov.uk




6 | Planning Act 2008: Consultation on the Pre-Application Conculation and Application Procedures for Nationally Significant Infrastructure Projects

How to Responses can be submitted by email to:
respond:
NSIP.Applications@communities.gsi.gov.uk

Alternatively, hard copy responses should be sent to:
Paul Lancaster

Planning Reform Team

Department for Communities and Local Government
1st Floor/Zone H9, Eland House, Bressenden Place

London

SW1E5DU
Additional The dept periodically holds stakeholder events on Planning Act
ways to implementation, as well as giving presentations and talks at relevant
become conferences and meetings.
involved:
After the A summary of responses to the consultation will be published on the

consultation: | Department’s website within three months of the closing date for
consultation, ie 18 September 2009.

Information on the department’s consultation is available from:
www.communities.gov.uk/corporate/publications/consultations

Compliance This consultation complies with HM Government’s Code of Practice on
with the Code | Consultation.

of Practice on
Consultation:

Background
Getting to There was a public consultation on the Planning white paper between
this stage: May and August 2007.
Previous Other Government Departments such as DECC, DFT and Defra have

engagement: | been engaged throughout the development of these proposals. We
have taken account of responses to the consultation on the Planning
white paper and discussions in Parliament during the passage of the
Planning Act.

This consultation document was first published on 30 March 2009.
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Chapter 1

About the consultation

1. ThePlanning Act 2008 (‘the Planning Act’ or ‘the Act’) provides for a more efficient,
transparent and accessible planning system for nationally significant transport,
energy, water, waste and waste-water infrastructure projects. In particular, it makes
provision for the creation of a new independent body, the Infrastructure Planning
Commission (IPC), which will take over responsibility for considering and deciding
on major infrastructure applications; and for the Government to produce National
Policy Statements (NPS) which will provide clarity on what the national need for
infrastructure is and set the policy framework for IPC decisions.

2. Secondary legislation in the form of Statutory Instruments (‘regulations’) is required
that will set out the detail of the procedures to be followed for pre-application
consultation on nationally significant infrastructure projects, and to specify the form
and content of the applications that will be submitted to the IPC. The Secretary of
State is also intending to issue guidance documents on these topics. This consultation
is on a suite of draft regulations and guidance documents that are intended to fulfil
these requirements. In preparing these documents, the Government has reflected
on the views expressed during the consultation on the Planning white paper and
during the passage of the Planning Bill through Parliament. Following consultation
we intend to make these regulations with the aim that they come into force in the
autumn of 2009, and at the same time publish the guidance documents.

How to respond

3. The Government welcomes your views on the proposals set out in this consultation
paper. Consultation responses should be submitted by email to:

NSIP.Applications@communities.gsi.gov.uk
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Or by post to:

Paul Lancaster

Planning Reform Team

Department for Communities and Local Government
1st Floor/Zone H9

Eland House

Bressenden Place

London

SW1E5DU

Please let us have your comments no later than 19 June 2009.

The consultation criteria

4.

The Government has adopted a code of practice on consultations. Though they
have no legal force, and cannot prevail over statutory or other mandatory external
requirements (eg under European Community Law), the criteria in the Code of
Practice on Consultation should otherwise generally be regarded as binding on
UK departments and their agencies, unless Ministers conclude that exceptional
circumstances require a departure.

The criteria below apply to all UK national public consultations on the basis of a
document in electronic or printed form.

e formal consultation should take place at a stage when there is scope to influence
the policy outcome

e consultations should normally last for at least 12 weeks with consideration given
to longer timescales where feasible and sensible

e consultation documents should be clear about the consultation process, what is
being proposed, the scope to influence and the expected costs and benefits of
the proposals

e consultation exercises should be designed to be accessible to, and clearly
targeted at, those people the exercise is intended to reach

e keeping the burden of consultation to a minimum is essential if consultations are
to be effective and if consultees’ buy-in to the process is to be obtained

e consultation responses should be analysed carefully and clear feedback should
be provided to participants following the consultation

e officials running consultations should seek guidance on how to run an effective
consultation exercise and share what they have learned from the experience



Chapter 1 About the consultation | 9

6.  Representative groups are asked to give a summary of the people and organisations
they represent, and where relevant who else they have consulted in reaching their
conclusions when they respond.

7. The full consultation code of practice may be viewed at:
www.bre.berr.gov.uk/regulation/consultation/code/index.asp

Will my comments be made public?

8.  Information provided in response to this consultation, including personal
information, may be published or disclosed in accordance with the access to
information regimes (these are primarily the Freedom of Information Act 2000
(FOIA). the Data Protection Act 1998 (DPA) and the Environmental Information
Regulations 2004).

9. Ifyouwantthe information that you provide to be treated as confidential, please be
aware that, under the FOIA, there is a statutory Code of Practice with which public
authorities must comply and which deals, amongst other things, with obligations
of confidence. In view of this it would be helpful if you could explain to us why you
regard the information you have provided as confidential. If we receive a request for
disclosure of the information we will take full account of your explanation, but we
cannot give an assurance that confidentiality can be maintained in all circumstances.
An automatic confidentiality disclaimer generated by your IT system will not, of itself,
be regarded as binding on the department.

10.  The Department for Communities and Local Government will process your personal
data in accordance with DPA and in the majority of circumstances this will mean that
your personal data will not be disclosed to third parties.

11. Individual responses will not be acknowledged unless specifically requested.

12.  Areyou satisfied that this consultation has followed these criteria? If not, or you have
any other observations about ways of improving the consultation process please
contact:

Communities and Local Government Consultation Co-ordinator

Zone 6/H10
Eland House
London
SW1E5DU

or by e-mail to:

consultationcoordinator@communities.gsi.gov.uk
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Chapter 2

Context of the consultation

13.

14,

15.

In 2006 the Government commissioned Sir Rod Eddington to investigate the
relationship between transport and the economy. It also commissioned Kate Barker
to undertake a review of land use planning, focusing on the link between planning
and economic growth. Both of these were pursued within the context of the
Government’s commitment to sustainable development. The Barker Review and
Eddington Study recommended a series of reforms to clarify the policy framework
against which decisions on major infrastructure applications should be judged,
simplify the procedures for applications, and streamline examination procedures.
In particular, they recommended that an independent commission should be
established to manage inquiries and determine individual applications for major
schemes.

The Government accepted the principal conclusions of these reports and set out
detailed proposals in response to their recommendations in respect of planning in
the Planning white paper, Planning for a Sustainable Future which was published on
15 May 2007. The white paper was subject to public consultation between May and
August 2007.

Following this consultation, the Government announced its intention to introduce

a Bill to legislate to create a new system for dealing with development consent for
nationally significant infrastructure projects. The Planning Bill was introduced to
Parliament on 27 November 2007, and received Royal Assent on 26 November 2008
as the Planning Act 2008. The Act has made provision for:

e the Government to produce National Policy Statements (NPSs) for nationally
significant infrastructure. These will integrate environmental, social and
economic objectives, including climate change commitments, for the delivery of
sustainable development. They will set out the national need for infrastructure
development and set the policy framework for IPC decisions. They will be a
major step towards to the overall goal of speeding up the process of delivering
infrastructure

e anew duty on promoters to ensure that proposals are properly prepared
and consulted on before they submit an application for nationally significant
infrastructure projects
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a new independent body, the Infrastructure Planning Commission (IPC), to take
over responsibility for considering and deciding such applications. Decisions will
be based primarily on the National Policy Statements. The examination process
will be streamlined. Questioning at hearings will be led by commissioners rather
than being adversarial.
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Chapter 3

How we are implementing the
Planning Act 2008

16. The Governmentis committed to implementing the new regime as soon as
practicable — consistent with ensuring proper consultation and the effective
operation of the IPC. We plan to establish the IPC as a legal body so that it is able
to start advising potential applicants from autumn 2009 and be ready to receive
applications in the first half of 2010. We plan to “switch on” the regime for different
sectors on a phased basis. We are discussing with potential promoters and other
interest groups the appropriate lead-in time of the new system for each sector.
Communities and Local Government published a route map on 27 January 2009
which explains the programme of work to implement the new regime in more detail.
This can be found on the Planning Act 2008 pages of the Department’s website at:
http://www.communities.gov.uk/planningandbuilding/planning/

17. The Act established the framework for the new development consent regime.
Secondary legislation in the form of Statutory Instruments (SIs) (‘regulations’), and
guidance, will be setting out the detailed procedures and rules. These will provide
further technical details about how the principles established by Parliament are to
work in practice, and what the standards mentioned in the Act are. Further changes
may need to be made to these regulations, and/or other legislation, subsequently to
ensure that the regulations are appropriately applied to the devolved administrations.
The Act also allows the Secretary of State to issue guidance about how applicants
can meet the standards the Act expects of them. The Secretary of State can also issue
written guidance to the IPC in order to guide its decision-making.

18.  We expect that there will be around 15 Sls and guidance documents. The topics
being addressed are to include:

e Regulations on statutory consultees for National Policy Statements:
— setting out the list of statutory consultees
e Pre-application consultation and application procedures:

— regulations setting out procedures for pre-application consultation
on proposed applications, and the format and content of applications
submitted to the IPC;

— regulations setting out model provisions for draft development consent
orders;
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— regulations transposing the obligations in the EIA and Habitats Directives to
the new regime;

— guidance from the Secretary of State on pre-application consultation to
which promoters should have regard;

— guidance from the Secretary of State as to what could be classed as
“associated development”, for which the IPC can grant development
consent as part of a nationally significant infrastructure project.

e |PCexaminations:
— procedural rules which will govern IPC examinations of applications;

— guidance from the Secretary of State on how an application should be
examined by the IPC.

¢ |IPCdecisions/orders:

— prescribed matters which the IPC will have to take into account in decisions
on applications;

— guidance on how the IPC should decide on applications which request
compulsory acquisition of land;

— regulations about orders granting development consent, including their
duration;

— procedures for any subsequent changes or revocations of development
consent orders.

e feesthat can be charged by the IPC.

19. The outline timetable for producing and implementing the Sls and guidance is as
follows:

e regulations setting out the list of statutory consultees for NPSs are currently
subject to a consultation which closes on 20 April 2009. The aim is to bring them
into force in the summer of 2009

e asecond package of regulations and guidance is the subject of this consultation
document. It includes pre-application consultation procedures and the detailed
procedures for making applications under the new regime, and is explained in
detail in Chapter 3. We aim to bring this package into force in October 2009

e athird package of regulations and guidance will be published in draft for
consultation in the summer of this year. This would include details of how the IPC
is to run its examinations, prescribed matters the IPC must have regard to when
coming to decisions on applications, and the fees it can charge. We aim to bring
this package into force in April 2010
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20.

21.

In parallel with this work, we are drafting National Policy Statements. The first
tranche —the NPSs on Non-Nuclear Energy and Ports — are currently scheduled for
publication for consultation in the summer.

Given the complexity of the implementation programme and the need for
consultation on, and parliamentary scrutiny or approval for, many aspects of the
regime, the timings given may well change. We will keep the route map under review
and up date it if there are significant changes.
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Chapter 4

The consultation documents explained

22. This consultation is on a suite of draft secondary legislation (‘regulations’) and
guidance documents that, together, act as a guide to the procedures which
applicants for nationally significant infrastructure projects will be required to follow
before submitting an application to the IPC, and the content of such applications.

23.  We expect applicants to carry out thorough and effective pre-application
consultation with a wide variety of stakeholders. Specific requirements for this are
given in the draft regulations on applications and procedures, and which should
be seen as minimum, legal requirements. The draft guidance on pre-application
consultation is intended to set out principles which applicants should consider
following when carrying out their pre-application consultations. These draft
regulations also specify in detail how an application should be set out, and what
information must, or potentially could, be included. The IPC must satisfy itself before
accepting an application that the applicant’s pre-application consultation activity and
the application contents have met the required standards.

24. The application must include a draft of the order that contains provisions which
describe all the development that the applicant is intending to carry out. The draft
regulations on model provisions are intended to assist the applicant in preparing
the draft order, and enable common issues across all or most applications to be
addressed in a consistent manner.

25.  Anapplicant will be able to seek development consent for ‘associated development’
as part of the application for nationally significant infrastructure. The draft guidance
on associated development is intended to set out the principles for what sort of
development could be classed as associated development. Draft regulations are
also included in this consultation document to ensure the requirements of the
Environmental Impact Assessment Directive and the Habitats Directive are correctly
transposed for in this new regime for nationally significant infrastructure.

26. Thedraft regulations and guidance documents can be found in annexes attached to
this consultation document. As well as being of interest to potential infrastructure
applicants, they will also particularly be of interest to members of the public,
business, environmental and civic organisations, as well as organisations that have
statutory consultee status for these infrastructure projects. A summary of the
purpose and content of each document is given below, along with specific questions
that we would particularly like to hear your views on. These questions are also
reproduced in Chapter 5.
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Section 4.1

Pre-application consultation and application procedures

27. Part5 of the Planning Act sets out a framework of consultation activities which
must be undertaken prior to submission of an application for an order granting
development consent. It provides for the manner and form in which an application is
to be submitted to the Commission. It also provides for how the Commission should
handle the giving of advice to a potential applicant and others. Part 6 includes the
actions required of the applicant to publicise that an application has been accepted
by the Commission.

28. Regulations are required to set out the procedures to be followed. A draft of these
regulations is included within this consultation document at Annex 1. It should be
considered alongside the draft guidance from the Secretary State on pre-application
consultation, enclosed at Annex 2.

29. Theregulations set out how an applicant is required to publicise its development
proposals prior to submitting an application to the Commission. It further
specifies how an applicant must publicise, and also notify prescribed persons, of
an application that has been accepted by the Commission. Regulation 3 refers to
Schedule 1 of the regulations which contains a list of organisations which must
be consulted about proposed and submitted applications, and the circumstances
in which these organisations should be consulted. These will have the status of
statutory consultees for the purpose of nationally significant infrastructure projects
and so must, by law, be consulted by the applicant. The Government intends to
update this list to include the Marine Management Organisation, subject to the
passage of the Marine and Coastal Access Bill. As well as the statutory consultees, it is
likely the applicant will also need to consult with other organisations, depending on
the proposed development and location in each case.

Consultation question 1:
Do you agree with the list of statutory consultees? Are there any others which
you feel should be included?

Consultation question 2:

Do you agree with the set of information we are requiring within the notices
to publicise proposed applications and applications that have been accepted
by the Commission, and notify prescribed persons of accepted applications?
Should anything else be included? Or should anything be omitted, for
example on the grounds of being too burdensome?
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30. An application to the Commission will consist of an application form, prescribed
documentation (as set out in regulation 5) and any other information necessary for a
particular development proposal (as set out in regulation 6). A prescribed application
form s enclosed at Schedule 2 of the draft regulation. This form is intended to act as
a high-level and non-technical summary, clearly showing the location of the proposal
and, through the list of accompanying documents, a further indication of the kinds
of issues that will need to be considered in order for development consent to be
granted. Prescribed additional information must also be submitted for specific types
of infrastructure. Many of the existing infrastructure consenting regimes do not
require the use of a prescribed form. However, we consider that such a form will help
to ensure greater clarity and consistency in the information that is submitted to the
Commission for its consideration.

31. Aguidance note will aid the applicant in completing the application form, and
provide clarification on the documents that should accompany it. It will also be of
benefit to other interested parties who wish to understand what an application
would normally be expected to contain. A draft application form guidance note is
also enclosed at Annex 1A.

Consultation question 3:

Is the information required to be stated on the application form appropriate?
If not, what omissions or additions would you make? Are the descriptions in
the form’s guidance note clear and sufficient?

32. We have based the list of plans, documents and other information to be included in
an application on what is required for the existing infrastructure regimes. Some of
these will not always be relevant. \We have explored the formats it would be desirable
for these to be produced in and made available for consultation and submission to
the Commission. For example, an option could be for plans to be collated together
inasingle "book’, for additional ease of use. Paper copies of the documents will need
to be supplied, but we believe the use of electronic versions would also be beneficial.
However, we are aware there can be practical issues around the feasibility of this,
such as potential difficulties in viewing large plans and maps on a computer screen,
and so we would like to hear your views.

Consultation question 4:

Are there any other plans, documents or information which should be
required to accompany the application, including for specific types of
infrastructure? Should anything be omitted, for example on the grounds of
being too burdensome? Should anything in the existing lists be described in a
different way?
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Consultation question 5:

How feasible and appropriate is it for application documents to be made
available for consultation, and submitted to the Commission, in electronic
formats, in addition to paper copies?

33.  Upon receipt of an application, the Commission is required to satisfy itself that the
applicant has fulfilled its statutory pre-application consultation duties, and that
the application contains all the required information. If satisfied, the Commission
will then inform the applicant it has accepted the application. The applicant is
then obliged to publicise this fact, including notifying prescribed persons and
organisations. Instead of having at this stage to re-submit information on persons
and organisations which it would have submitted to the Commission in a previous
part of the application procedure, we are proposing the applicant can confirm it has
fulfilled its notification and publicising duties (as set out in regulations 8, 9 and 10)
through the submission of notices to the Commission on forms that are set out in
Schedules 3 and 4 of the regulation.

Consultation question 6:

Do you agree that applicants should not be required to re-submit information
on the persons and organisations which have been notified of an accepted
application?

Transitional Issues

34. The government’s proposed regulations on pre-application consultation are intended
to come into force in October 2009. We recognise that in many cases, applicants
will already have completed significant consultation work prior to October 2009,
for applications they intend to submit formally to the IPC when the new regime is
commenced. Given the scale of nationally significant infrastructure projects, it is
almost inevitable that there will be a long lead-time for preparing such applications.

Arrangements for applications submitted prior to April 2010

35. The government intends that the IPC will be ready to take applications for
development consent orders in April 2010, but we plan to “switch on” the new
regime for different sectors on a phased basis.

36. The white paper Planning for a Sustainable Future (Cm 7120) makes clear in
paragraph 10.10 that " Nationally significant infrastructure projects received before
the commission is established would be decided by the Secretary of State. They
would not be transferred to the commission.”

37. Weintend therefore to clarify that development consent under the Planning Act
will not be required for development where this development is authorised by an
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existing consent regime and the new regime has not been ‘switched on’ for that
sector. Development consent will also not be required for development contained
in an application that is submitted under an existing consent regime prior to the
commencement of the new regime, where final decisions have not been taken on
that application. Instead, the application will continue to be considered under that
consent regime, and the relevant consents and authorisations may be continued to
be granted under that regime, irrespective of when the final decision is taken.

Applications which may come within the scope of transitional provisions

38. We believe that where an applicant intends to make an application for a nationally
significant infrastructure project, and commences a consultation exercise to this
effect after October 2009, the applicant should ensure that this consultation exercise
is in accordance with the new standards for pre-application consultation.

39. Wealsorecognise that some applicants may have already engaged in public
consultation exercises as regards proposals about which they intend to submit an
application for development consent. It is not our intention that the establishment of
new standards for pre-application consultation in October 2009 should cast doubt
on the value of consultation activities undertaken prior to this date. The government
does not believe that it serves the public interest for applicants who have undertaken
high-quality local community consultation to be required to repeat this work solely
for the purpose of complying with the new standards of pre-application consultation
that we will prescribe under the Planning Act 2008. To do so would be unnecessarily
bureaucratic, would cause unnecessary delays and expense for applicants, and might
jeopardise the chances of nationally important schemes being brought forward.

40. Therefore the government intends that where consultation exercises which are part
of an NSIP application were commenced prior to the entry into force of the new
standards, these consultation exercises should in certain circumstances be deemed
for a transitional period to have met the new standards.

Consultation question 7:
Do you agree that consultation exercises which were commenced prior to the

entry into force of new standards should benefit from transitional provisions?

41. Regulation 13 of the draft pre-application regulations sets out the transitional
provisions we intend to make with respect of applications which rely on consultation
exercises commenced between October 2007 and October 2009.

42. The government believes that any applicant should consult with the people set out
in sections 42-44 of the Planning Act. We believe that applicants must ensure that
they consult with all prescribed persons (specified in secondary legislation under the
Planning Act (ie in table 1). If this means that the applicant is now required to consult
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additional persons over and above those consulted as part of a previous consultation
exercise, we believe that they should do so before submitting a formal application to
the IPC. We therefore propose that transitional provisions will not change the need to
meet the requirements of sections 41-45 of the Planning Act.

43. Likewise, the government believes that any applicant should ensure that it publicises
the proposed application in the manner specified by 5.48 of the Planning Act —which
is detailed further in regulation 4. If this means that the applicant is required to
publicise the proposed application through an additional method over and above
those it had previously used, it should do so before submitting a formal application to
the IPC. We therefore propose that transitional provisions will not change the need to
meet the requirements of section 48 of the Planning Act.

44. Government believes that high quality consultation exercises nevertheless could
have been undertaken with people who live in the vicinity of the land, which did not
involve a statement of community consultation as envisaged in section 47 of the
Planning Act. We therefore intend that transitional provisions could deem a previous
consultation exercise to have met the new standards even in the absence of such a
statement.

45. However, we would expect that the applicant would be able to demonstrate that it
had discussed and consulted with the relevant local authority as to how to go about
undertaking a consultation exercise in that area. This requirement could be met by
presenting the IPC with records of correspondence between the applicant and the
relevant local authority.

46. Section 46 of the Planning Act requires applicants to send the IPC copies of the
consultation documents for a pre-application consultation. We recognise that
until October 2009, the IPC will not be a legal entity able to receive notifications of
consultation exercises. We intend therefore to make transitional provisions which
allow consultation exercises carried out prior to this date to be deemed to have
met the requirements of section 46, even though the IPC was not notified. The
transitional regulations will deem that the provision in section 55(3)(e) has been
complied with in the circumstances set out in regulation 13.

Consultation question 8:

Do you agree that transitional provisions should be made, that could, in the
circumstances described, deem a consultation exercise commenced prior to
October 2009 to have met the new requirements?

47. We believe that there should be safeguards on any transitional provisions which
deem older consultation exercises to have met the new standards. These would
be that:
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e theapplication should be submitted prior to October 2011 (ie two years after the
new standards come into force)

® no consultation exercise which was commenced over four years before the date
of the submission of the application should be deemed to have met the new
standards

e the consultation exercise in question must have met the requirements of the
existing consent regime in force at the time

Consultation question 9:
Do you agree with the proposed tests which the consultation exercise must
meet before being deemed to meet the new requirements?

Consultation question 10:
Is there anything else on which you would like to comment?

Section 4.2

Guidance on pre-application consultation

48. Under the provisions of Part 5 of the Act, potential applicants to the IPC will have
to comply with statutory requirements to engage in pre-application consultation
with local communities, local authorities, and those who would be directly affected
by the proposals. At present, the requirements that promoters have to meetin
developing nationally significant infrastructure projects vary by sector. Consultation
is not mandatory but, for most types of major infrastructure projects, government
guidance recommends early consultation with the public, local authorities, and
key public bodies. In addition, where an Environmental Impact Assessment (EIA) is
required, promoters must also engage in consultation with key bodies at the scoping
phase, and later undertake a more general consultation on the draft Environmental
Statement itself.

49. Adraft version of guidance on pre-application consultation is enclosed at Annex 2.
The principal purpose of this guidance is to guide promoters of nationally significant
infrastructure projects as to how the new requirements of the Act should be fulfilled.

50. ltisalsointended to inform the IPC as to what is expected of promoters at this stage.
Section 55(3)(e) of the Act requires that the IPC must conclude that the promoter has
properly discharged its duties in respect of pre-application consultation before it can
accept an application. Section 55(4)(c) requires that, in coming to this conclusion, the
IPC must have regard to the extent to which the applicant has had regard to
this guidance.
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Consultation question 11:
Are the principles outlined in the guidance clear, if not please give your views
as to how this can be improved?

Consultation question 12:
Has everything been covered that needs to be covered, if not please explain
what other information you think should be included?

Consultation question 13:
Do you have any other views about this guidance?

Section 4.3

Model provisions and the Planning Act

51. Part5 of the Planning Act sets out a series of actions which an applicant will be
required to carry out prior to submitting an application for development consent.
Amongst these are that the applicant must submit application documents which
conform to the requirements set out in section 37 —in other words that the
application form and accompanying documents are in the correct format and
provide the appropriate information for the IPC to examine the implications of an
NSIP scheme. The IPC will only be able to accept an application if it is satisfied that
these requirements have been complied with.

52. One of these application documents will be a draft of the order that is the subject
of the application. The applicant will be required to prepare a draft order which
has provisions relating to all the development work, associated development and
ancillary matters it intends to carry out, and which would grant any consents or
powers which it believes are needed to allow its proposals to proceed. It will be the
applicant’s responsibility to ensure that the draft order contains all the elements
which it will need in order to carry out the project.

53.  Werecognise that without some assistance, applicants may find it hard to prepare
their draft orders in such a way as to make them legally correct while also addressing
common issues in a consistent manner. Section 38 of the Planning Act allows the
Secretary of State to give applicants some assistance on this issue, by setting out
in regulations a set of “model provisions”, which the applicant can refer to when
preparing a draft order, as appropriate.
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(c) an address in the vicinity of the land at which those documents may be inspected, and the
latest date on which they will be available for inspection (being a date not less than 28
days later than the date on which the notice is published);

(d) an address in the vicinity of the land at which copies of the statement may be obtained;
(e) that copies may be obtained there so long as stocks last;
(f) if a charge is to be made for a copy, the amount of the charge;

(g) that any person wishing to make representations about the application should make them
in writing, before the date stated in accordance with subparagraph (c) and how and to
whom the representations should be made.

(3) Where the applicant has been notified under regulation 7(1)(c) of a particular person who
is or is likely to be affected by, or has an interest in, the proposed application, who is unlikely
to become aware of it by means of a site notice or by local advertisement, the applicant must
serve on the particular person a notice containing the information required by paragraph (2),
except that the date specified as the latest date on which the documents will be available for
inspection must not be less than 21 days later than the date on which the notice is first served.

(4) The applicant must, unless the applicant has not, and was not reasonably able to acquire,
such rights as would enable the applicant to do so, post on the land a notice containing the
information set out at paragraph (2), except that the date specified as the latest date on which
the documents will be available for inspection must not be less than 21 days later than the date
on which the notice is first posted.

(5) The notice mentioned in paragraph (4) must—

(a) be left in position for not less than seven days in the 28 days immediately following the
date of the publication of the notice referred to in paragraph (2); and

(b) be affixed firmly to some object on the land and sited and displayed in such a way as to
be easily visible to, and readable by, members of the public without going on to the land.

Consultation on EIA applications
10.—(1) A person who proposes to make an EIA application must carry out consultation in
accordance with paragraph (2).
(2) The applicant must—

(a) send to the consultation bodies a copy of a statement which the applicant refers to as an
environmental statement for the purposes of these Regulations;

(b) send to those bodies (unless the applicant has already served these documents on the body
in question) a copy of the proposed application and a map showing where the proposed
development is to be sited;

(c) inform those bodies how they may make representations and the last date for doing so
(which must be no less than 28 days from the last date on which a copy of the statement
was sent in accordance with subparagraph (a)).

EIA applications for orders granting development consent

11. An EIA application must be accompanied by —
(a) an environmental statement;

(b) acopy of the notice mentioned in regulation 9(2) certified by or on behalf of the applicant
as having been published in a named newspaper on a date specified in the certificate;

(c) acertificate by or on behalf of the applicant which states either—

(i) that the applicant has posted a notice on the land in compliance with regulation 9(4) and
when the applicant did so, and that the notice was left in position for not less than seven
days in the 28 days, or that, without any fault or intention on the applicant’s part, it was
removed, obscured or defaced before seven days had elapsed and the applicant took
reasonable steps for its protection or replacement, specifying the steps taken; or
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(ii) that the applicant was unable to comply with regulation 9(4) and (5) because the
applicant did not have the necessary rights to do so; that the applicant has taken such
reasonable steps as are open to the applicant to acquire those rights; and has been unable
to do so, specifying the steps taken;

(d) copies of all the responses to publicity under regulation 9 that are received by the
applicant before the deadline imposed in accordance with that regulation;

(e) copies of all the responses to consultation under regulation 10 that are received by the
applicant before the deadline imposed in accordance with that regulation.

Application not complying with EIA requirements

12.—(1) The Commission must not accept an application for development consent where it—

(a) is considering whether to accept an application that purports to be an application for an
order granting development consent; and

(b) is of the view that either paragraph (2), (3) or (4) applies.
(2) This paragraph applies if —
(a) the proposed development has not been the subject of a screening opinion; and

(b) the application is not accompanied by a statement referred to by the applicant as an
environmental statement for the purpose of these Regulations.

(3) This paragraph applies if —

(a) the proposed development has been the subject of a screening opinion to the effect that it
is not EIA development;

(b) the Commission is of the view that the screening opinion did not take into account
information that is material to the decision as to whether the proposed development is
EIA development; and

(c) the Commission adopts a further screening opinion to the effect that the proposed
development is EIA development.

(4) This paragraph applies if —
(a) the proposed development is EIA development;

(b) the applicant has submitted a statement that the applicant refers to as an environmental
statement; and

(¢) the Commission is of the view that the statement should contain additional information to
be an environmental statement.

Accepted application not complying with EIA requirements

13.—(1) Where—

(a) an examining authority or the Secretary of State is examining an application for an order
granting development consent; and

(b) paragraph (3) applies,

the examining authority or the Secretary of State must suspend consideration of the
application until the requirements of paragraph (5) are satisfied.

(2) Where—

(a) an examining authority or the Secretary of State is examining an application for an order
granting development consent; and

(b) paragraph (4) applies,

the examining authority or the Secretary of State must suspend consideration of the
application until the requirements of paragraphs (6), (7) and (8) are satisfied.

(3) This paragraph applies if—
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(a) the proposed development has been the subject of a screening opinion to the effect that it
is not EIA development;

(b) the examining authority or the Secretary of State is of the view that the screening opinion
did not take into account information that is material to the decision as to whether the
proposed development is EIA development; and

(c) the examining authority or the Secretary of State adopts a further screening opinion to the
effect that the proposed development is EIA development.

(4) This paragraph applies if —
(a) the proposed development is EIA development;

(b) the applicant has submitted a statement that the applicant refers to as an environmental
statement; and

(c) the examining authority or the Secretary of State is of the view that the statement should
contain further information.

(5) The requirements of this paragraph are that the applicant—
(a) publicises the application in accordance with regulation 9;
(b) consults on the application in accordance with regulation 10; and

(c) provides the examining authority or the Secretary of State (as the case may be) with all
the documents specified in regulation 11.

(6) The requirements of this paragraph are that the applicant—

(a) obtains the further information;

(b) publishes in a local newspaper circulating in the vicinity of the land, a notice stating—
(i) that an EIA application has been accepted by the Commission;

(ii) the address or location and the nature of the proposed development;

(iii) that examination by the examining authority or the Secretary of State has been suspended
until additional information required for the environmental statement has been provided
and publicised;

(iv) that a copy of the environmental statement, the additional information and supporting
documents, may be inspected by members of the public at all reasonable hours;

(v) an address in the vicinity of the land at which those documents may be inspected, and the
latest date on which they will be available for inspection (being a date not less than 28
days later than the date on which the notice is published);

(vi) an address in the vicinity of the land at which copies of the statement and of the
additional information may be obtained;

(vii) that copies may be obtained there so long as stocks last; and

(viii) that any person wishing to make representations about the application should make them
in writing, before the date stated in accordance with subparagraph (b)(v) to the examining
authority or the Secretary of State (as the case may be) and the address to which
representations should be sent;

(c) serves on any person of whom the applicant has been notified under regulation 7(1)(c) a
notice containing the information specified in subparagraph (b), except that the date
specified as the latest date on which the documents will be available for inspection must
not be less than 21 days later than the date on which the notice is first served;

(d) unless the applicant has not, and was not reasonably able to acquire, such rights as would
enable the applicant to do so, posts on the land a notice containing the information
specified in subparagraph (b), except that the date specified as the latest date on which the
documents will be available for inspection must not be less than 21 days later than the
date on which the notice is first posted;

(e) sends to the consultation bodies the additional information and the details specified in
subparagraph (b)(i) to (iii); and
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(f) informs those bodies that they may make representations to the examining authority or
the Secretary of State (as the case may be) and the deadline for doing so which must be
not less than 28 days later than the last date on which the additional information was sent
in accordance with sub-paragraph (e).

(7) The requirements of this paragraph are that the applicant provides to the examining
authority or the Secretary of State (as the case may be) a copy of the notice mentioned in
paragraph (5)(b) certified by or on behalf of the applicant as having been published in a named
newspaper on a date specified in the certificate.

(8) The requirements of this paragraph are that the applicant provides to the examining
authority or the Secretary of State (as the case may be) a certificate by or on behalf of the
applicant which states either—

(a) that the applicant has posted a notice on the land in compliance with paragraph (6)(d) and
the date on which the applicant did so, and that the notice was left in position for not less
than seven consecutive days out of the 28 days, or that, without any fault or intention on
the applicant’s part, it was removed, obscured or defaced before seven days had elapsed
and the applicant took reasonable steps for its protection or replacement, specifying the
steps taken; or

(b) that the applicant was unable to comply with paragraph (6)(d) because the applicant did
not have the necessary rights to do so; that the applicant has taken such reasonable steps
as are open to the applicant to acquire those rights; and has been unable to do so,
specifying the steps taken.

(9) If any person issues a certificate which purports to comply with the requirements of
regulation 11(c) or paragraph (7) or (8) and which contains a statement which that person
knows to be false or misleading in a material particular, or recklessly issues a certificate which
purports to comply with those requirements and which contains a statement which is false or
misleading in a material particular, that person shall be guilty of an offence and liable on
summary conviction to a fine not exceeding level 3 on the standard scale.

(10) Regulations 6 (application for scoping opinion) and 7 (procedure to facilitate preparation
of environmental statements) apply to an application that has been suspended under paragraph
(1), subject to the following modifications—

(a) in regulation 6(1) for the words “proposes to make”, substitute “is making”;

(b) in paragraphs (1), (3), (4), (6), (7) and (8) of regulation 6, for “the Commission”, in each
place, substitute “the examining authority or the Secretary of State (as the case may be)”;

(c) regulation 6(5) shall not apply;

(d) in paragraphs (1), (3) and (5) of regulation 7, for “the Commission”, in each place,
substitute “the examining authority or the Secretary of State (as the case may be)”;

(e) inregulation 7(2)—
(i) subparagraph (a) shall not apply;

(ii) in subparagraph (b) for “the Commission” substitute “the examining authority”.

Availability of directions etc and notification of decisions

14.— (1) Where particulars of an application for an order granting development consent are
placed on the register, the Commission must take steps to secure that there is also placed on the
register a copy of any relevant—

(a) screening opinion;

(b) screening direction;

(c) scoping opinion;

(d) direction under regulation 4(7);

(e) environmental statement, including any further information and any other information;

(f) statement of reasons accompanying any of the above.
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(2) Where the Commission, an examining authority, or the Secretary of State adopts a
screening opinion or scoping opinion, or receives a request under regulation 5(2), a copy of a
screening direction, or direction under regulation 4(6), the Commission must take steps to
secure that a copy of the opinion, request, or direction and any accompanying statement of
reasons is made available for public inspection at all reasonable hours at the place where the
register (or relevant section of that register) is kept. Copies of those documents must remain so
available for a period of two years.

Duties to inform the public and the Secretary of State of final decisions
15.—(1) Where the decision-maker which determines an EIA application is not the Secretary of
State, the decision-maker must—
(a) in writing, inform the Secretary of State of the decision;

(b) inform the public of the decision, by local advertisement, or by such other means as are
reasonable in the circumstances; and

(c) make available for public inspection at the place where the register (or relevant section of
that register) is kept a statement containing —

(i) the content of the decision and, if applicable, any requirements imposed in connection
with the development for which consent is granted;

(ii) the main reasons and considerations on which the decision is based including, if relevant,
information about the participation of the public; and

(iii) a description, where necessary, of the main measures to avoid, reduce and, if possible,
offset the major adverse effects of the development;

(iv) information regarding the right to challenge the validity of the decision and the
procedures for doing so.

(2) Where the Secretary of State determines an EIA application, the Secretary of State must—
(a) notify the Commission of the decision; and
(b) provide the Commission with such a statement as is mentioned in subparagraph (1)(c).

(3) The Commission must, as soon as reasonably practicable after receipt of a notification
under subparagraph (2)(a), comply with subparagraphs (b) and (c) of paragraph (1) in relation
to the decision so notified as if it were a decision of the Commission.

Development with significant transboundary effects

16.— (1) Where —
(a) one of the events mentioned in regulation 4(2) occurs; or

(b) it otherwise comes to the attention of the Commission that development proposed to be
carried out in England or Wales is the subject of an EIA application,

and the Commission is of the view that the development is likely to have significant effects
on the environment in another EEA State; or

(c) another EEA State likely to be significantly affected by such development so requests,

the Commission must—

(i) send to the EEA State as soon as possible and no later than their date of publication in
The London Gazette referred to in subparagraph (ii) below, the particulars mentioned in
paragraph (2) and, if it thinks fit, the information referred to in paragraph (3); and

(i) publish the information in subparagraph (i) above in a notice placed in The London
Gazette indicating the address where additional information is available; and

(iii) give the EEA State a reasonable time in which to indicate whether it wishes to participate
in the procedure for which these Regulations provide.

(2) The particulars referred to in paragraph (1)(i) are—
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(a) a description of the development, together with any available information on its possible
significant effect on the environment in another EEA State; and

(b) information on the nature of the decision which may be taken.

(3) Where an EEA State indicates, in accordance with paragraph (1)(iii), that it wishes to
participate in the procedure for which these Regulations provide, the Commission must as soon
as possible send to that EEA State the following information—

(a) acopy of the application concerned;

(b) a copy of any environmental statement in respect of the development to which that
application relates; and

(c) relevant information regarding the procedure under these Regulations,
but only to the extent that such information has not been provided to the EEA State earlier in
accordance with paragraph (1)(i).

(4) The Commission must also ensure that the EEA State concerned is given an opportunity,
before development consent for the development is granted, to forward to the Commission,
within a reasonable time, the opinions of its public and of the authorities referred to in Article
6(1) of the Directive on the information supplied.

(5) The Commission must in accordance with Article 7(4) of the Directive —

(a) enter into consultations with the EEA State concerned regarding, inter alia, the potential
significant effects of the development on the environment of that EEA State and the
measures envisaged to reduce or eliminate such effects; and

(b) determine in agreement with the other EEA State a reasonable period of time for the
duration of the consultation period.

(6) Where an EEA State has been consulted in accordance with paragraph (5), on the
determination of the application concerned the Commission must inform the EEA State of the
decision and must forward to it a statement of —

(a) the content of the decision and any requirements attached to it;

(b) the main reasons and considerations on which the decision is based including, if relevant,
information about the participation of the public; and

(c) a description, where necessary, of the main measures to avoid, reduce and, if possible,
offset the major adverse effects of the development.
Service of notices etc
17. Any notice or other document to be sent, served or given under these Regulations may be
served or given in a manner specified in sections 229 to 231 (service of notices).
Consequential amendments

18. [to be inserted]

Signed by authority of the Secretary of State

Name
Parliamentary Under Secretary of State
Date Department for Communities and Local Government
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SCHEDULES

SCHEDULE 1

Descriptions of development and applicable thresholds and criteria for
the purposes of the definition of “Schedule 1 development”

[to be inserted]

SCHEDULE 2

Descriptions of development and applicable thresholds and criteria for the
purposes of the definition of “Schedule 2 development”

[to be inserted]

SCHEDULE 3

Selection criteria for screening Schedule 2 development

Characteristics of development
(1) The characteristics of development must be considered having regard, in particular, to—
(a) the size of the development;
(b) the cumulation with other development;
(c) the use of natural resources;
(d) the production of waste;
(e) pollution and nuisances;

(f) the risk of accidents, having regard in particular to substances or technologies used.

Location of development

(2) The environmental sensitivity of geographical areas likely to be affected by development
must be considered, having regard, in particular, to—

(a) the existing land use;
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(b) the relative abundance, quality and regenerative capacity of natural resources in the area;

(c) the absorption capacity of the natural environment, paying particular attention to the
following areas—

(i) wetlands;

(i) coastal zones;
(iii) mountain and forest areas;
(iv) nature reserves and parks;

(v) areas classified or protected under Member States' legislation; areas designated by
Member States pursuant to Council Directive 79/409/EEC(a) on the conservation of wild
birds and Council Directive 92/43/EEC on the conservation of natural habitats and of
wild fauna and flora(b);

(vi) areas in which the environmental quality standards laid down in Community legislation
have already been exceeded;

(vii) densely populated areas;

(viii) landscapes of historical, cultural or archaeological significance.

Characteristics of the potential impact

(3) The potential significant effects of development must be considered in relation to criteria
set out under paragraphs 1 and 2 above, and having regard in particular to—

(a) the extent of the impact (geographical area and size of the affected population);
(b) the transfrontier nature of the impact;

(c) the magnitude and complexity of the impact;

(d) the probability of the impact;

(e) the duration, frequency and reversibility of the impact.

SCHEDULE 4

Information for Inclusion in Environmental Statements

PART 1

1. Description of the development, including in particular—

(a) a description of the physical characteristics of the whole development and the land-use
requirements during the construction and operational phases;

(b) a description of the main characteristics of the production processes, for instance, nature
and quantity of the materials used;

(c) an estimate, by type and quantity, of expected residues and emissions (water, air and soil
pollution, noise, vibration, light, heat, radiation, etc) resulting from the operation of the
proposed development.

2. An outline of the main alternatives studied by the applicant and an indication of the main
reasons for the applicant’s choice, taking into account the environmental effects.

(a) O.J.No.L 103,25.4.1979, p.1.
(b) O.J.No.L206,22.7.1992, p.7.
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3. A description of the aspects of the environment likely to be significantly affected by the
development, including, in particular, population, fauna, flora, soil, water, air, climatic factors,
material assets, including the architectural and archaeological heritage, landscape and the inter-
relationship between the above factors.

4. A description of the likely significant effects of the development on the environment, which
should cover the direct effects and any indirect, secondary, cumulative, short, medium and long-
term, permanent and temporary, positive and negative effects of the development, resulting from:

(a) the existence of the development;
(b) the use of natural resources;
(c) the emission of pollutants, the creation of nuisances and the elimination of waste,

and the description by the applicant of the forecasting methods used to assess the effects on the
environment.

5. A description of the measures envisaged to prevent, reduce and where possible offset any
significant adverse effects on the environment.

6. A non-technical summary of the information provided under paragraphs 1 to 5 of this Part.

7. An indication of any difficulties (technical deficiencies or lack of know-how) encountered by
the applicant in compiling the required information.

PART 2

1. A description of the development comprising information on the site, design and size of the
development.

2. A description of the measures envisaged in order to avoid, reduce and, if possible, remedy
significant adverse effects.

3. The data required to identify and assess the main effects which the development is likely to
have on the environment.

4. An outline of the main alternatives studied by the applicant and an indication of the main
reasons for the applicant’s choice, taking into account the environmental effects.

5. A non-technical summary of the information provided under paragraphs 1 to 4 of this Part.

EXPLANATORY NOTE

(This note is not part of the Regulations)

[to be inserted]
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Annex 5

STATUTORY INSTRUMENTS

2009 No.

WILDLIFE

COUNTRYSIDE

The Conservation (Natural Habitats, &c.) (Amendment)
(No. 2) Regulations 2009

Made - - - 2009
Laid before Parliament 2009
Coming into force - - 1st October 2009

The Secretary of State is designated(a) for the purposes of making Regulations under
section 2(2) of the European Communities Act 1972(b) in relation to the environment.

The Secretary of State makes these Regulations in exercise of the powers conferred by
that section.

Title, commencement and extent

1.—(1) These Regulations may be cited as the Conservation (Natural Habitats, &c.)
(Amendment) (No. 2) Regulations 2009 and come into force on 1st October 2009.

(2) Regulations 1 to 3 and 6 to 8 extend to Great Britain.

(3) Regulations 4, 5 and 9 extend to England and Wales.

(4) Regulation 10 extends to Scotland.

Amendments to the Conservation (Natural Habitats, &c.) Regulations 1994

2. The Conservation (Natural Habitats, &c.) Regulations 1994(c) are amended as
follows.

(a) S.1.2008/301.

(b) 1972 c. 68.

(¢) S.I. 1994/2716. Relevant amendments have been made by S.I. 2007/1843, S.S.S.I. 2004/475 and S.S.I.
2007/80. The 1994 Regulations make provision for the purpose of implementing, for Great Britain, Council
Directive 92/43/EEC on the conservation of natural habitats and of wild flora and fauna (OJ No. L 206,
22.07.92, p.) as last amended by Council Directive 2006/105/EC of 20 November 2006 adapting Directives
79/409/EEC, 92/43/EEC, 97/68/EC, 2001/80/EC and 2001/81/EC in the field of environment, by reason of the
accession of Bulgaria and Romania (OJ No. L 363, 20.12.06, p.68). In relation to Wales, the functions of the
Secretary of State under the 1994 Regulations were transferred to the National Assembly for Wales (with the
exception of those under regulations 71 to 78) by article 2 of, and Schedule 1 to, the National Assembly for
Wales (Transfer of Functions) Order 1999 (S.I. 1999/672). By virtue of paragraph 30 of Schedule 11 to the
Government of Wales Act 2006, the relevant functions were transferred from the National Assembly for
Wales to the Welsh Ministers.
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3. In regulation 3 (implementation of Directive), in paragraph (3), after “the Land
Drainage Act 1991,” insert—

“ the Planning Act 2008(a),”.
4. In regulation 19 (restriction on carrying out operations specified in notification), in
paragraph (4)—
(a) in paragraph (a) omit “or”’; and
(b) in paragraph (b), for the full stop substitute *“; or”’; and
(c) after paragraph (b) add—
“(c) that the operation was authorised by an order granting development
consent under the Planning Act 2008.”.
5. In regulation 23(4) (restriction on carrying out operations specified in order) —
(a) in paragraph (a) omit “or”’; and
(b) in paragraph (b), for the full stop substitute “; or”; and
(c) after paragraph (b) add—
“ (c) that the operation was authorised by an order granting development
consent under the Planning Act 2008.”.
6. In regulation 37 (nature conservation policy in planning contexts), after paragraph
(2) insert—

“(3) Where the Secretary of State considers it necessary, the Secretary of State
shall ensure that a national policy statement under Part 2 of the Planning Act
2008 contains policy that encourages the management of features of the
landscape which are of major importance for wild fauna and flora.”.

7. After regulation 67 insert—

“Grant of development consent

67A.—(1) With the exception of paragraph (1A) of regulation 49, regulations
48 (assessment of implications for European site) and 49 (considerations of
overriding public interest) apply in relation to an order granting development
consent under the Planning Act 2008.

(2) Where regulations 48 and 49 apply, the competent authority may, if they
consider that any adverse effects of the plan or project on the integrity of a
European site or European offshore marine site would be avoided if the order
granting development consent were subject to requirements, grant development
consent subject to those requirements.

Development consent: review

67B.— (1) Subject to the following provisions of this regulation, regulations 50
(review of existing decisions and consents, &c) and 51 (consideration on review)
apply to any order granting development consent under the Planning Act 2008,
unless —

(a) the development to which it related has been completed before the site
becomes a European site or a European offshore marine site,

(b) it was granted subject to a requirement as to the time within which the
development to which it related was to be begun and that time has
expired without the development having been begun, or

(a) 2008 c. 29.
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(c) it was granted for a limited period and that period has expired.

(2) For the purposes of this regulation, any reference to a competent authority
in regulations 50 and 51 shall be taken to be a reference to the Commission.

(3) The Commission shall consult the Secretary of State for the purposes of any
review under regulations 50 and 51.

(4) In reviewing any order granting development consent in pursuance of
regulations 50 and 51, the Commission shall, in relation to a development in
England and Wales, consider whether any adverse effects could be overcome by
planning obligations under section 106 of the Town and Country Planning Act
1990(a), and if they consider that those effects could be so overcome, impose
such obligations.

(5) The Commission shall make such order under paragraph 3(1) of Schedule 6
(changes to, and revocation of, orders granting development consent) to the
Planning Act 2008 as may be required if the Commission consider that—

(a) any adverse effects considered under paragraph (4) cannot be overcome
by the imposition of planning obligations; and

(b) any adverse effects could be overcome by imposing requirements under
paragraphs 5(4)(d) or (e) of Schedule 6 to the Planning Act 2008.

(6) Any order made by the Commission under paragraph 3 of Schedule 6 to the
Planning Act 2008 shall, if not made on the application of the Secretary of State
under paragraph 3(6) of that Schedule, be treated as so made.

(7) Paragraph (6) shall only have effect where the Secretary of State has agreed
to the making of such an order by the Commission.

(8) Where the Commission ascertain that the carrying out or, as the case may
be, the continuation of the development would adversely affect the integrity of a
European site or European offshore marine site, they need not proceed under
regulations 50 and 51 if and so long as they consider that there is no likelihood of
the development being carried out or continued.”.

8. For regulation 68 substitute —

“Interpretation

68.— (1) Regulations 54 to 67 shall be construed —

(a) in England and Wales, as one with the Town and Country Planning Act
1990; and

(b) in Scotland, as one with the Town and Country Planning (Scotland) Act
1972; and

(2) In regulations 67A and 67B, the terms “Commission”, “development” and
“development consent” shall have the meaning given by section 235
(interpretation) of the Planning Act 2008.”.

9.—(1) Part IVA (appropriate assessments for land use plans for England and Wales:
interpretation) is amended as follows.

(2) After regulation 85E add—

“National policy statements

85F.—(1) Subject to the modifications specified in paragraphs (2) to (5), this
Part applies—

(a) 1990c.S8.
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(a) in relation to a national policy statement under Part 2 of the 2008 Act as
it applies to a land use plan; and

(b) in relation to the Secretary of State when exercising powers under Part 2
(national policy statements) of the 2008 Act as it applies to a plan-
making authority.

(2) Any reference in this Part to giving effect to a land use plan shall, in
relation to a national policy statement, be taken to be a reference to the
designation of a statement as a national policy statement under Part 2 of the 2008
Act or an amendment of a national policy statement.

(3) In regulation 85A, in paragraph (2), after the definition of “the 2004
Planning Act”, insert—

““the 2008 Act” means the Planning Act 2008(a);”.
(4) Omit regulation 85B(5), regulation 85C(6) to (10) and regulation 85D.
(5) In regulation 85E (compensatory measures) omit “(where the plan relates to
England) and the Welsh Ministers (where the plan relates to Wales)”.”.
10.—(1) Part IVA (appropriate assessments for land use plans: Scotland) is amended
as follows.
(2) After regulation 85E add—

“National Policy Statements
85F.—(1) Subject to the modifications specified in paragraphs (2) to (5), Part
IVA applies—

(a) in relation to a national policy statement under Part 2 of the 2008 Act as
it applies to a land use plan; and

(b) in relation to the Secretary of State when exercising powers under Part 2
(national policy statements) of the 2008 Act as it applies to a plan-
making authority.

(2) Any reference in this Part to giving effect to a land use plan shall, in
relation to a national policy statement, be taken to be a reference to the
designation of a statement as a national policy statement under Part 2 of the 2008
Act or an amendment of a national policy statement.

(3) In regulation 85A, in paragraph (1) after the definition of “the 1997
Planning Act”, insert—

““the 2008 Act” means the Planning Act 2008(b);”.
(4) Omit regulation 85B(5), regulation 85C(3) to (7) and regulation 85D.
(5) In regulation 85E, for “Scottish Ministers” substitute “Secretary of State”.”.

Amendments to the Offshore Marine Conservation (Natural Habitats, &c)
Regulations 2007

11.In regulation 6(2) (duty of competent authorities) of the Offshore Marine
Conservation (Natural Habitats, &c) Regulations 2007(¢)—
(a) in paragraph (m), omit “and”;
(b) in paragraph (n), for the full stop substitute *“; and”; and
(c) after paragraph (n) add—

(a) 2008 c.29.
(b) 2008 c. 29.
(¢) S.I.2007/1842.
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“(o) the Planning Act 2008.”.

Parliamentary Under Secretary of State
Date Department for Environment, Food and Rural Affairs

EXPLANATORY NOTE

(This note is not part of the Regulations)
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Annex 6

Guidance on associated development

Applications to the Infrastructure
Planning Commission

Introduction

211. The Planning Act 2008 (the Act) received Royal Assent on 26 November 2008. Part
of the Act creates a new system of development consent for nationally significant
infrastructure projects (NSIPs). The new system covers nationally significant energy,
transport, water, waste water, and waste infrastructure projects. The number
of applications and permits required for such projects will be reduced under the
provisions of the Act.

212. Amajorrole in the new systemis to be played by an independent body called the
Infrastructure Planning Commission (IPC). The IPC will be responsible for examining
applications for development consent for NSIPs. The IPC will also be responsible
for deciding any such application when there is in force a relevant national policy
statement. National policy statements will set the framework for decisions by the IPC.

213. If the IPC decides to grant development consent for an NSIP it may, under the
provisions of section 115 of the Act also decide to grant consent for development
that is associated with that NSIP.

214. The Act defines associated development as development which is associated with
a NSIP as defined in Part 3 (Nationally Significant Infrastructure Projects) of the Act
and which is granted consent under the Act. The construction or extension of one or
more dwellings is specially excluded from the definition of associated development.
Sub-sections (2) and (3) of 115 of the Act set out other requirements which must be
satisfied in order for development to be associated development.

215. Associated development can include development in England and in waters adjacent
to England. It includes development in the field of energy in a Renewable Energy
Zone, but not in any part of a Renewable Energy Zone in relation to which the
Scottish ministers have functions. Associated development does not include housing,
or development in Scotland, or in waters adjacent to Scotland. It does not include
development in Wales, except for surface works, boreholes or pipes associated with
underground gas storage by a gas transporter in natural porous strata.
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216. The Act provides that it is for the IPC to decide whether development is associated
development but in doing so it must have regard to any guidance issued by the
Secretary of State. That guidance is contained within this document. This guidance is
written for the IPC but it will also be useful for potential applicants and others.

Background

217. The white paper Planning for a Sustainable Future set out the Government’s
proposals for improving the way in which applications for development consent for
NSIPs were considered. The provisions for associated development were introduced
to ensure that NSIPs are as far as possible treated holistically. "The reforms that will
be introduced when the Act is fully implemented will enable the IPC to grant a single
consent where previously many different and overlapping consents may have been
be required. Prior to this a single project could require multiple permissions under
several different regimes, particularly projects involving linked developments —for
instance, where a port expansion required improved road or rail links it required
applications under several different regimes. This could significantly increase the
costs of applications and act as a real barrier to bringing forward proposals. It could
also mean that the total impacts of the proposals are less clear than they could be and
make it more difficult to participate in the debate about them.

218. The Act provides for a new streamlined procedure for an NSIP by rationalising the
different development consent regimes, by providing for promoters to apply for
associated development as part of their main project, and as far as possible creating a
single application process for all of the development authorisations needed for NSIPs.

219. However, it should be noted that in some cases, development which could be
considered as associated development would otherwise be consented by the
relevant local planning authority. Strong and prosperous communities, the Local
Government white paper published in October 2006, set out the Government's
commitment to giving local government and their partners more freedom and
powers to meet the needs of their citizens and communities and to enable citizens
and communities themselves to play their part. Planning is a core function of local
authorities and is central to their role as place shapers. Associated development
should only be included in an application for an NSIP where there is a clear case for
so doing.

7" There s also a provision at s120(3) of the Act that will enable the IPC to give development consent for matters ancillary to the
development for which consent is granted. Ancillary matters are listed at schedule 5 of the Act which is reproduced at Annex B of
this document for reference.
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Associated development — principles

220. ltisfor the decision maker to decide on a case by case basis whether or not
development should be treated as associated development. Where the decision
maker is the IPC, it must have regard to the following principles when deciding
whether development can be treated as associated development:

Associated development should not be an aim in itself but should be subordinate
in scale and necessary for the development and effective operation to its
design capacity of the NSIP that is the subject of the application.

We would expect associated development in most cases to be of a type normally
brought forward with that sort of primary development. For clarification it could
include:

® measures necessary to mitigate the impacts of the primary development

* innovative development ideas where the resulting development would fulfil the
principles outlined in this guidance and

* inrelation to transport infrastructure, retail/business space where this is not
disproportionate to the retail/business space normally found in similar types of
infrastructure of a comparable capacity

Development should not be treated as associated development it is actually an
integral part of the NSIP."®

Single application

221. ltis for applicants to decide whether to include something that could be considered
as associated development in an application for development consent to the IPC or
whether to apply for consent for it via other routes. However, where an applicant
does wish to apply for consent for something as associated development to an NSIP,
it should be included in the application for the main development. The IPC can only
consider associated development in conjunction with the main application and has
no power to consider a separate application unless this is an NSIP in its own right.

222. Asingle application can cover more than one NSIP. As far as possible we would wish
to encourage applicants to make a single application where NSIPs are clearly linked.

8 Development should not be treated as associated if it is only necessary as a source of additional revenue for the applicant, in order to
cross-subsidise the cost of construction of the core infrastructure. This does not mean that the applicant cannot cross-subsidise, but
if part of the development is only necessary as a means of cross-subsidising the main development then this part of the development
will not be treated as associated development.
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The IPC should not treat as associated development a development thatis an NSIP in
its own right.

EU Environmental Rules

224.

225.

226.

227.

The IPC will be a “competent authority” for the purposes of the Environmental
Impact Assessment (EIA) directive (85/337/EC) and the Habitats directive (92/43/
EEC). The IPC will therefore be responsible for ensuring that the provisions of these
EU environmental directives are met.

Where an applicant submits an application for an NSIP which would fall within

the scope of relevant EU environmental rules, the IPC is required to consider the
application in line with its obligations under these directives. Where the application
includes associated development, this will need to be included in the IPC’s
consideration under these directives. The IPC will need to consider the impacts of any
associated development in conjunction with the rest of the application to ensure that
itidentifies the total impact of the proposal.

If an applicant intends to include associated development in an application to the IPC
the IPC should ensure that the applicant includes this associated development in any
request to the IPC for “screening” and “scoping” opinions under the EIA directive.

Where a proposed application may require “appropriate assessment” under
the Habitats directive, the IPC, as the competent authority, must ensure that
they consider whether any associated development requires an “appropriate
assessment”.

Examples of associated development

228.

229.

230.

Annex A provides examples of the type of development, both in general terms

and in NSIP specific terms, that may qualify as associated development. Itis not an
exhaustive list and some of the associated development may be away from the site of
the NSIP. Any associated development must of course comply with the principles set
outin paragraph 220 above.

In particular technological and other forms of progress will mean that some types
of associated development could not have been foreseen when this guidance was
written.

In exercising its discretion on what may be considered as associated development the
IPC must take account of this guidance document.
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Annex A

Associated development —general
aspects

Access arrangements

formation of new or improved vehicular or pedestrian access (to stations, work
sites etc.), whether temporary or permanent

stopping up, diversion or alteration of roads and footpaths, and bridleways
and construction of new or altered roads and footpaths (potentially including
diversion of coastal paths)

diversion/realignment of watercourses

construction of new rail, road or foot bridges, viaducts or tunnels, and works to
reconstruct, alter or replace existing ones

railway and associated works (including freight sidings, passing loops, level
Crossings, gauge clearance); railway line for moving aggregates during
construction, jetties for unloading raw materials arriving from sea

highway and rail route/junction improvements (which may provide some benefit
to third-party network users as well as users of the NSIP

other highway-related works, eg to facilitate demand management measures or
to provide lorry parking or service facilities

parking spaces for workers and users of the NSIP

Connections to national networks

electricity networks
water/waste water

fuel and pipe-line network
telecommunications networks

grid connections -electricity, water, telecommunications, gas

Other infrastructure

maintenance sites

accommaodation for staff who must be on site to operate/maintain the NSIP
emergency response facilities

security measures

fuel depots

creation of associated working sites
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e site offices
e flood defences
Development undertaken for the purpose of mitigating impacts
e landscaping and fencing works
e replacementland, open space or common land
e flood defences and flood mitigation measures
® measures to prevent coastal erosion
e mitigation measures to prevent or address environmental nuisance
e creation of compensatory habitats
e nature conservation and habitat creation

e creation of dedicated noise barriers

Associated development specific to
individual categories of NSIP

Generating stations
o offsite fuel storage

e waste storage —ash processing plants for coal-fired and biomass stations
e waste heat—plant and pipework to supply waste heat to the boundary of the site
Offshore renewable energy installations
e onshore works including:
e substations
e overhead/underground lines
e jointing pits
Underground gas storage facilities
e surface works such as pumping/compressor stations
e boreholes and pipelines to storage facilities
Electric lines
e substations
e distribution lines
e control buildings
e sealingend compounds

e diversion of other overhead lines
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Gas transporter pipe-lines
e surface works—above ground installations such as pumping stations

Oil pipelines
e pumpingequipment
e oil processing plants to manage and control oil in the pipeline
e storagetanks
e road handling facilities

Cross-country pipelines
e surface works

Highways
e replacement roadside facilities where this becomes necessary due to the
elimination of an existing facility by highway improvement

e infrastructure associated with cycle/pedestrian access

o off-site landscaping, habitat creation and other environmental works

e off-site drainage works

e alteration/diversion/stopping up of local roads, accesses and other rights of way

e alterations to canals, railways and watercourses and

off-site diversion of statutory undertakers equipment
Airports
e freightdistribution centre
e additional fuel storage tank and associated infrastructure
e accommodation for freight forwarding, storage and industrial use

e materials recovery building and energy from waste centre

Harbours
e works for the accommodation or convenience of vessels (including dolphins and
pontoons)

e lightson tidal works during construction
e construction of a viewing platform or other such public amenity

e relocation of apparatus of statutory undertakers (mains, sewers, drains, pipes,
cables, pylons etc.)

e supplementary harbour works for the benefit of third parties/to assist the
Environment Agency

e creation or enhancement of a logistics or distribution centre
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development of nearby port-related process facilities
off-site facilities for vehicle safety or security controls

off-site coast protection works required because of expected changes in wave
energy propagation consequent on the main development

provision of compensatory facilities for commercial or leisure fishing

development associated with the use or disposal on land of dredged arisings

Railways

construction of new railway stations, and improvements, alterations and extensions
to existing stations (new footbridges, platform extensions, ticket halls etc.)

construction/alteration of maintenance depots and marshalling yards;

relocation of apparatus of statutory undertakers (mains, sewers, drains, pipes,
cables, pylons etc.)

provision of pressure relief or ventilation shafts and access thereto

associated improvements/alterations to curtilage of railway station, eg enhanced
parking facilities, revised layout for bus and taxi facilities

Rail freight interchanges

warehousing

Dams/reservoirs

water transfer system, eg pumping station, water transfer tunnels, pipelines
access arrangements —road, rail, paths

recreational amenities where the reservoir is required to serve as a public amenity

Water treatment plants

water transfer system, eg pumping station, water transfer tunnels, pipelines
landscaping

waste water transfer systems

storage facilities (such as for sludge, grit, etc.)

sludge handling, including incineration

power generation/distribution plant

Hazardous waste facilities

storage (both of incoming waste and for any outgoing residues that need to be
moved to another facility)

vehicle parking for HGVs transporting hazardous waste to the site

pipelines
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Annex B

Ancillary Matters

SCHEDULE 5 Provision relating to, or to matters ancillary to,
development

Part 1 The matters
1. Theacquisition of land, compulsorily or by agreement.

2. Thecreation, suspension or extinguishment of, or interference with, interests in
or rights over land (including rights of navigation over water), compulsorily or by
agreement.

3. The abrogation or modification of agreements relating to land.

4.  Carrying out specified excavation, mining, quarrying or boring operations in a
specified area.

5.  Theoperation of a generating station.

6.  Keeping electric lines installed above ground.

7. The use of underground gas storage facilities.

8.  Thesale, exchange or appropriation of Green Belt land.

9.  Freeingland from any restriction imposed on it by or under the Green Belt (London
and Home Counties) Act 1938 (c. xciii), or by a covenant or other agreement entered
into for the purposes of that Act.

10.  The protection of the property or interests of any person.
11.  Theimposition or exclusion of obligations or liability in respect of acts or omissions.
12.  Carrying out surveys or taking soil samples.

13.  Cutting down, uprooting, topping or lopping trees or shrubs or cutting back their
roots.

14. Theremoval, disposal or re-siting of apparatus.



15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.
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Carrying out civil engineering or other works.

The diversion of navigable or non-navigable watercourses.

The stopping up or diversion of highways.

Charging tolls, fares and other charges.

The designation of a highway as a trunk road or special road.

The specification of the classes of traffic authorised to use a highway.

The appropriation of a highway for which the person proposing to construct or
improve a highway is the highway authority.

The transfer to the person proposing to construct or improve a highway of a highway
for which that person is not the highway authority.

The specification of the highway authority for a highway.

The operation and maintenance of a transport system.

Entering into an agreement for the provision of police services.
The discharge of water into inland waters or underground strata.

Deeming consent under section 34 of the Coast Protection Act 1949 (c. 74) to have
been given by the Secretary of State for operations specified in the order and subject
to such conditions as may be specified in the order.

Deeming any such conditions to have been imposed by the Secretary of State under
that section.

Deeming a licence under Part 2 of the Food and Environment Protection Act 1985 (c.
48) to have been issued by a specified licensing authority for operations specified in
the order and subject to such provisions as may be specified in the order.

Deeming any such provisions to have been included in the licence by the specified
licensing authority by virtue of that Act.

The creation of a harbour authority.
Changing the powers and duties of a harbour authority.

The transfer of property, rights, liabilities or functions.
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34.

35.

36.

37.

38.

The transfer, leasing, suspension, discontinuance and revival of undertakings.
The payment of contributions.

The payment of compensation.

The submission of disputes to arbitration.

The alteration of borrowing limits.

Part 2 Interpretation

39.

(1) This paragraph applies for the purposes of this Schedule.
“Transport system” means any of the following—

a railway,

atramway,

a trolley vehicle system,

a system using a mode of guided transport prescribed by order under section 2 of
the Transport and Works Act 1992 (c. 42).

“Maintenance”, in relation to a transport system, includes the inspection, repair,
adjustment, alteration, removal, reconstruction or replacement of the system.

The following terms have the meanings given by section 67(1) (interpretation) of the
Transport and Works Act 1992 (c. 42) -

e “guided transport”,
e “tramway”,

e “trolley vehicle system”.





