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FiReControl Project Agreement

Dated 

30 March 2007

Between

(1) The Secretary of State for the Department for Communities and Local Government whose office is at Eland House, Bressenden Place, London, SW1E 5DU ("the Authority"); and

(2) EADS Defence and Security Systems Limited ("the Contractor") a company incorporated in England and Wales (registered number 04191036) whose registered office is at The Quadrant, Celtic Springs, Coedkernew, Newport NP10 8FZ.

Recitals

It is agreed:

The Authority has taken the following steps prior to entering into this Agreement:

A on 14 May 2004, the Authority published in the Official Journal of the European Union a notice in respect of the Award of a Service Contract in relation to Control Centre Infrastructure and Technology for the Fire and Rescue Services; and

B on 16 December 2004, the Authority issued an Invitation to Submit Outline Proposals (the "ISOP") to pre-qualified Suppliers; and

C on 23 March 2005, the Authority received responses to the ISOP Bidders; and

D on 10 August 2005, the Authority issued an Invitation to negotiate with the Bidders following the evaluation of the responses to the ISOP; and

E on 21 July 2006 the Authority issued a call for Best and Final Offers ("BAFO") to the Bidders; and

F on 14 September 2006, the Authority received submissions in response to the call for BAFO from Bidders; and

G on 22 November 2006, the Authority invited Revised Financial Offers  ("RFO") from the Bidders; and

H on 24 November 2006, the Authority received RFO from the Bidders; and

I on 7 March 2007, the Authority notified the Bidders of its intention to award the contract to the Contractor.

1 Interpretation

The provisions of Schedule 1 (Interpretation) shall apply in relation to the interpretation of this Agreement.

4
Supplies

4.2
Project Standards: Without prejudice to Clause 10 (Changes in Law), the Contractor shall at its own cost be solely responsible for procuring that the Contractor's obligations under this Agreement are at all times performed:

(a) so as to ensure that all Milestones are met by the relevant Milestone Date and otherwise in accordance with the Project Plan;

(b) by appropriately experienced, knowledgeable, qualified and trained personnel; 

(c) with all due care, skill and diligence; 

(d) where, in relation to a matter, there is no express obligation or standard imposed on the Contractor under this Agreement, and in so far as to do so does not conflict with any express provision of the Contractor under this Agreement, in accordance with Good Industry Practice;

(e) in accordance with the technical and engineering policies set out in the Requirements;

(f) in accordance with the Authority’s environmental standards and policies from time to time;

(g) in a manner consistent with the provisions of Schedule 3 (Quality Management);

(h) in a manner that is not likely to be injurious to health or to cause damage to property or unlawfully interfere with the convenience of the public;

(i) in a manner consistent with the Authority and each of the Regional Entities undertaking their operations and duties in the ordinary course;

(j) in co-ordination with all third party suppliers and service providers to each of the Regional Entities;

(k) in a manner consistent with Clause 4.7 (Business Change Support);

(l) in each jurisdiction in compliance with all Law and Guidance applicable to that jurisdiction and Consents (including without limitation giving or procuring the giving of notices and the obtaining of any such Consents), and so as not to prejudice the renewal of any such Consents where such renewal is required prior to the eleventh anniversary of the Effective Date.

4.7
Business Change Support:  The Contractor shall provide the Supplies in a manner which supports the Authority in relation to the Authority implementing its business change strategy, as that strategy is communicated to the Contractor from time to time, including, without limitation, by supporting the stakeholder communications, business process design, and organisational design and values elements of that strategy.  Such support shall include:

(m) developing close working relationships and working in an open and collaborative way with the Authority's business change team and other national, regional and FRA project representatives in place, in the development, delivery and support of the System;

(n) participating in the development of and actively supporting the Authority's business change strategy;

(o) ensuring that all interactions with FRA staff comply with the Authority's communications strategy and other elements of the business change strategy;

(p) ensuring all the Contractor's representatives are briefed and familiar with FiReControl's vision and strategy, RCCs processes and values, and FRA environment and challenges, to ensure consistent and appropriate messages are provided to FRA staff and wider stakeholders in support of the project's visions and strategy;

(q) acting in the best interests of the Authority and the project's vision;

(r) carrying out stakeholder planning and tracking which is aligned to the Authority's approach to stakeholder management;

(s) ensuring any communication plans and messages are effectively tailored to meet the audiences needs and the project's objectives;

(t) participating in ongoing and joint reviews of stakeholder relationships and planning activity;

(u) promoting the benefits and advantages of the business change project to stakeholders;

(v) using all reasonable endeavours to ensure that local influences and ideas are taken into account in determining and implementing the national solution.

16
IPR Indemnities

16.1
IPR Indemnity:  The Contractor shall be responsible for payment, and shall release and indemnify the Authority, each Regional Entity and each Fire Authority and pay on demand in respect of all IPR Liability and against all IPR Claims, except to the extent that any IPR Liability or IPR Claim arises:

(w) as a direct result of the Contractor acting on the written instruction of the Authority, Regional Entity or any Fire Authority; 

(x) from the negligence or wilful misconduct of the Authority, or any Regional Entity or Fire Authority; or 

(y) from an Authority Default. 

16.2
Management of IPR Claims:  The provisions of  Schedule 8 (Indemnity Provisions) shall be applied to any IPR Liability or IPR Claim to which Clause 16.1 (IPR Indemnity) applies.  

16.3
Successful IPR Claim:  Where any IPR Claim is brought, and is successful, the Contractor may (at its own expense) either procure a licence to enable it to deliver the Supplies lawfully without incurring any IPR Liability or modify the Supplies so as to avoid the infringement or the alleged infringement, provided that if the Contractor chooses to modify the Supplies:

(z) the performance, functionality and interfaces of the Substituted Supplies shall be such that the Authority’s use and enjoyment of each element of those Substituted Supplies shall (without any need for the Authority to upgrade or alter any equipment which it uses to enjoy the Supplies and/or provide the FiReControl Services) be equivalent to the performance and functionality of the element of the Services which it replaces; and

(aa) the terms of this Agreement shall apply to the Substituted Supplies as they applied to the Services.
17
Confidentiality

17.1
Use and disclosure of Confidential Information:  The Contractor shall hold in confidence all Authority Data and each Party shall hold in confidence any Confidential Information, provided that the provisions of this Clause shall not restrict either Party from passing such information to its professional advisers, to the extent necessary to enable it to perform (or to cause to be performed) or to enforce its rights or obligations under this Agreement, and provided further that the Contractor may, subject to obtaining appropriate confidentiality restrictions, pass to the Contractor Parties documents and other information which are necessary for the Contractor's performance of this Agreement.

18
Data Protection and Freedom of Information

18.1
Authority Data:  The Contractor:

(ab) Warrants, represents and undertakes that it shall comply with the seventh data protection principle under the Data Protection Act 1998 (the "Act") and that it has and shall have at all material times (and shall procure that all Contractor Parties have and shall have at all material times) all appropriate  technical and organisational measures in place against unauthorised or unlawful processing of Authority Data and against accidental loss or destruction of, or damage to, Authority Data and that it has taken, and shall take at all material times, (and shall procure that all Contractor Parties have taken and shall take at all material times) all reasonable steps to ensure the reliability of any staff which may have access to Authority Data;

(ac) Shall house Authority Data in physically secure premises protection at least by adequate fire protection and access control doors;

(ad) undertakes that it shall (and shall procure that all Contractor Parties shall) act only on the instructions of the Authority in relation to the processing ("Processing") of any Authority Data, including all personal data ("Personal Data") and so that there is no doubt, it is agreed that the Contractor and each Contractor Party shall each only act as a data processor ("Data Processor") (as those expression are defined under Section 1 of the Act) in Processing any Personal Data comprised in Authority Data;

(ae) upon receipt of updating material from the Authority in respect of the Personal Data shall promptly modify the Authority Data in accordance with the updating material;

(af) undertakes that it is able and shall (and shall procure that all Contractor Parties shall) only process Authority Data as is necessary to perform its obligations under this Agreement and (without prejudice to Clause 4.1 (Project Standards)) that such data will be Processed only in accordance with the Act, any other applicable Law; and in accordance with any codes of practice or other guidance  issued by the Office of the Information Commissioner and any other status, regulations or directives from time to time relating to the Processing of Personal Data (together "DP Regulations"); 

(ag) undertakes that it shall not cause the Authority or any Authority Party to be in breach of any of its obligations under the DP Regulations or the Act; 

(ah) shall (and shall procure that any Contractor Party shall) not transfer any Authority Data to any other party (including to any Data Processor or other contractor) without the Authority's prior written consent and unless permitted under the DP Regulations and the Act; and

(ai) undertakes to allow the Authority and any FRA or Regional Entity representative nominated by that FRA or Regional Entity (as applicable) access on reasonable notice to any Contractor Premises or any other premises under the control of a Contractor Party where Authority Data is stored to inspect its procedures set out in the Requirements and/or at the option of the Authority or any FRA or Regional Entity, to provide the Authority, FRA or Regional Entity with evidence of its compliance with these procedures.

18.2
Subject Information Requests:  The Contractor shall assist (and shall procure that all Contractor Parties assist) the Authority and any FRA or Regional Entity to enable it to comply with such obligations as are imposed on the Authority by the Act and/or DP Regulations.  So that there is no doubt, this assistance includes the obligation:

(aj) to provide the Authority (or FRA or Regional Entity as the case may be) with reasonable assistance in complying with any subject information request received by the Authority;

(ak) to promptly inform the Authority (or FRA or Regional Entity as the case may be) about the receipt of any subject information request served on the Contractor or any Contractor Party; and

(al) to not disclose or release any personal data comprised in any Authority Data in response to a subject information request served on the Contractor without first consulting with and obtaining the consent of the Authority.

18.8
Loss of Data:  In the event of loss or corruption of Authority Data: 

(am) regardless of the cause of the loss or corruption the Contractor shall return the Authority Data to a Fully Operational State with all possible speed; and

(an) if such loss or corruption is the result of Default or wilful act of any Authority Party, the Contractor shall be reimbursed by the Authority for all reasonable costs of returning the Authority Data to a Fully Operational State but otherwise shall do so for no additional charge.

18.9
Contractor Obligations to Dispose of Data:  The Contractor shall not and shall ensure that no Contractor Party shall dispose, re-assign or re-use any equipment or any electronic, magnetic or other medium which is or has been used to store Authority Data or any other data that has been generated, obtained, held, used or stored for the purposes of this Project without ensuring that such data has been entirely removed, or otherwise obliterated.

18.10
Authority Data Indemnity:  The Contractor shall fully indemnify the Authority and each FRA and Regional Entity against all claims, demands, actions, costs, expenses (including but not limited to full legal costs and disbursements on a full indemnity basis), losses and damages arising from or incurred by the Authority, FRA and/or Regional Entity as a result of the loss or destruction of or damage to or unauthorised disclosure of or unauthorised access to Authority Data by any failure of the Contractor or any Contractor Party to comply with the provisions of this Clause 18 (Data Protection and Freedom of Information) or the Data Protection Act 1998 or any other applicable law or any guidance issued by the UK Information Commissioner from time to time.

19
Responsibilities in respect of the Sites

19.3
On-Site Regulations:  The Contractor shall comply with:

(ao) all reasonable security requirements of the Authority Parties and/or any FRA while on their respective premises and shall procure that all Contractor Parties shall likewise comply with such requirements; and

(ap) such procedures and arrangements for security provided for by this Agreement, including those set out in the Requirements. 

(aq) All reasonable requirements and procedures of the Authority Parties and/or any FRA which are generally applicable to visitors to their respective premises and shall procure that all Contractor Parties shall likewise comply with such requirements. 

19.6
Restriction on Storage at Sites:  Save to the extent expressly identified in the Solution, the Contractor shall not without the prior consent of the appropriate representative: 

(ar) bring in or on to (or keep or maintain in or on) any Authority Site or any FRA site any Harmful Substance or any equipment other than that to be used in the provision or maintenance of the Supplies; nor

(as) install, keep or use in or on any Authority Site or any FRA Site any materials, equipment or apparatus which is likely to cause (or in fact causes):

(i) material damage (including environmental damage and soil contamination) to any Authority Site or any FRA Site;

(ii) dust, noise or vibration constituting a nuisance to the owners and/or occupiers of any property adjoining or near to any Authority Site or any FRA Site; or

(iii) the generation, accumulation, release or migration of any Harmful Substance in an unlawful manner whether within or outside any Authority Site or any FRA site;

and shall use all reasonable endeavours to ensure (by directions to the Contractor Parties and otherwise) that all materials, equipment or apparatus in or on the Authority Sites and/or FRA Sites are operated so as to minimise noise and vibration likely to cause annoyance or disturbance and the unlawful generation or migration of any Harmful Substance and to prevent any environmental claims arising or any circumstances arising likely to result in any environmental claims, insofar as such Harmful Substance is, or should be, under the control of any Contractor Party pursuant to this Agreement.

19.7
FRA Sites and Representatives: For the purposes of Clause 19.6:

(at) an FRA Site is any Site (other than an Authority Site) in respect of which the Contractor’s immediate licensor or landlord is an FRA or which is occupied by a FRA; and 

(au) the appropriate representative is (in relation to any FRA Site) any person nominated by that FRA from time to time for the purpose by written notice to the Contractor and the Authority and (in relation to any other site) the Authority Representative or such other individual as the Authority Representatives may specify in relation to that site.

21
Warranties and Indemnities

21.1
Contractor's Warranties:  The Contractor warrants and undertakes that at all times throughout the Project Term:

(av) Authority:  it has (and will have) undertaken all requisite corporate and other action to approve the signature and performance of this Agreement;

(aw) Supplies:  the Supplies shall meet the Requirements in all respects; 

(ax) Intellectual Property Rights:  it has and will have authority to grant or to assign to the Authority any rights to be granted or assigned hereunder and has and will have obtained valid and subsisting licences to any Intellectual Property Rights necessary for the fulfilment of all its obligations under this Agreement including provision of the Supplies;

(ay) Viruses:  no Virus will be introduced by any Contractor Party into the Authority Data or any data or Software otherwise used in the provision of the Services and without prejudice to the foregoing, the Contractor will comply with all guidance and requirements promulgated by the Communications Electronic Security Group from time to time and shall take such additional precautions as an IT contractor experienced in developing and operating highly secure computer networks would reasonably take with a view to ensuring that throughout the Project Term no Virus will be introduced by any Party into the Authority Data or any data or Software otherwise used in the provision of the Services;

(az) Contract Terms:  none of the contracts under which the Contractor receives goods and/or services relevant to the provision of the Supplies include any terms under which:

(i) the Contractor would be unable to perform its obligations under Schedule 12 (Exit), including without limitation the requirements of disclosure to a New Contractor; and/or

(ii) the terms of supply would alter by reference to any expiry or termination of this contract and/or any assignment or novation to another party; and/or

(iii) the counter party is prevented or restricted from dealing with the Authority directly.

21.2
Authority's Warranty:  The Authority warrants and undertakes that it will have authority to grant to the Contractor any rights to be granted by the Authority to the Contractor under this Agreement.

21.3
Exclusion of Implied Warranties:  Subject to Clause 21.2 (Authority's Warranty), the Authority shall not be liable to the Contractor for and the Contractor shall not seek to recover from the Authority (or from any Authority Party) any damages, losses, costs, liabilities or expenses which may arise (whether in contract, tort or otherwise) from the adoption, use or application of the Disclosed Data by, or on behalf of, any Contractor Party.

21.7
Contractor Indemnity:  The Contractor shall be liable for and shall fully and promptly indemnify and hold harmless each Authority Party and each FRA, in respect of all liabilities, damages, costs, expenses (other than any professional costs for re-procurement where the Authority terminates this Agreement under Clauses 30.3(b) (Authority's Options on Contractor's Default) or 30.4 (Termination on Contractor Failure to Remedy)), losses, claims, demands and proceedings whatsoever, howsoever arising, whether in contract, tort or otherwise, directly or indirectly, out of, or in the course of or in connection with:

(ba) any third party claims or demands relating to the provision of or failure to provide the Supplies or the breach by Contractor of any provision of this Agreement, except to the extent due to an Authority Default;

(bb) the termination of this Agreement under Clauses 30.3(b) and/or 30.4 (Termination on Contractor's Failure to Remedy);

(bc) the loss of or damage to tangible property, Authority Data caused by any Contractor Party's negligence, default or breach of statutory duty;

(bd) any death or personal injury caused by any Contractor Party's negligence; or

(be) any claim by any Authority Party or any other person that the implementation or operation of the System has caused personal injury or has otherwise had an adverse effect on the health of such party or person. 
32
Dispute Resolution

32.1
Compliance with Procedure:  Any dispute arising in relation to any aspect of this Agreement shall be resolved in accordance with this Clause 32 (Dispute Resolution).

32.2
Project Escalation:  If a dispute arises in relation to any aspect of this Agreement, the Contractor and the Authority shall first consult in good faith in an attempt to come to an agreement in relation to the disputed matter in accordance with the Project Escalation Procedure.  Notwithstanding this or any other provision of this Agreement, the Contractor or the Authority may give notice at any time of its intention to refer a dispute to adjudication.

32.3
Failure to Resolve:  If the Contractor and the Authority fail to resolve the dispute through such consultation within ten (10) Business Days, either Party may give notice of its intention to proceed to mediation in accordance with the Centre for Effective Dispute Resolution (CEDR) Model Mediation Procedure for long-term contracts, or to refer the matter to adjudication.

32.4
Nomination of Adjudicator:  Following service of a notice of intention to refer to a dispute to adjudication in accordance with Clause 32.2 (Project Escalation) or Clause 32.3 (Failure to Resolve), the Parties shall use all reasonable endeavours to agree the appointment of an Adjudicator provided always that if the Parties are unable to agree on the identity of such an expert within two (2) days of such notice, the Party which served such notice shall request the President for the time being of the Chartered Institute of Arbitrators to appoint an Adjudicator within five (5) days of such request and such appointment shall be effective for all purposes of this Agreement.
32.5
Submissions:  Within five (5) Business Days of appointment in relation to a particular dispute, the Parties shall submit in writing their respective arguments.  The Adjudicator shall, in his absolute discretion, consider whether a hearing is necessary in order to resolve the dispute.

32.6
Decision of the Adjudicator:  In any event, the Adjudicator shall provide to both parties his written decision on the dispute within twenty (20) Business Days of appointment (or such other period as the Parties may agree after the reference, or thirty (30) Business Days from the date of reference if the Party which referred the dispute agrees).  The Adjudicator shall give reasons for his decision.  Unless and until revised, cancelled or varied by a decision of the courts, the Adjudicator's decision shall be binding on both Parties who shall forthwith give effect to the decision.

32.7
Costs of the Adjudicator:  The Adjudicator's costs of any reference shall be borne as the Adjudicator shall specify or, in default, equally by the Parties.  Each Party shall bear its own costs arising out of the reference, including legal costs and the costs and expenses of any witnesses.

32.8
Arbitration Act 1996:  The Adjudicator shall be deemed not to be an arbitrator but shall render his decision as an expert and the provisions of the Arbitration Act 1996 and the Law relating to arbitration shall not apply to the Adjudicator or his determination or the procedure by which he reached his determination.

32.9
Liability of Adjudicator: The Adjudicator is not liable for anything done or omitted in the discharge or purported discharge of his functions as Adjudicator unless the act or omission is in bad faith.  Any employee or agent of the Adjudicator is similarly protected from liability.

36
No Privity

36.1
For the purposes of the Contracts (Rights of Third Parties) Act 1999 this Agreement is not intended to, and does not, give to any person who is not a party to it any rights to enforce any provisions contained in it except:

(bf) the provisions of Clause 16 (IPR Indemnities) shall be enforceable by each Regional Entity and each Fire Authority; 

(bg) the provisions of Paragraphs 7.3 (Contractor Indemnity in relation to employment matters) and 10.2 (Inaccurate Information) of Schedule 12 (Exit) shall be enforceable by each Regional Entity and any New Contractor; 

(bh) any other provision of this Agreement which expressly provides for enforcement by a third party shall be enforceable in accordance with its express terms; and 

(bi) subject always to the terms set out in Clause 36.2, the following provisions of this Agreement shall be enforceable by each FRA and each Regional Entity; 

(i) Clause 17.1 (Use and disclosure of Confidential Information) to the extent that such Clause related to Authority Data which was originally provided by that FRA or Regional Entity (as the case may be) or is a direct derivative of such Authority Data from which a material part of that Authority Data can be extracted;

(ii) Clause 18.1 (Authority Data), 18.2 (Subject Information Requests), 18.8 (Loss of Data), 18.9 (Disposal of Data) and 18.10 (FRA Data Indemnity), in each case, to the extent that it relates to Authority Data which was originally provided by that FRA or Regional Entity (as the case may be)

(iii) Clause 19.3 (On-Site Regulations) and/or 19.6 (Restriction on Storage at Authority Sites) to the extent that such clause relates to premises used or controlled by that Regional Entity and/or FRA;

(iv) Clause 21.1 (Warranties) and/or 21.7 (Indemnities) to the extent that the matter in respect of which the FRA and/or Regional Entity seeks enforcement has caused loss or damage to that FRA or Regional Entity;

(v) Paragraph 5.7 (Non-Transferring Assets) of Schedule 12 (Exit) 

36.2
The total liability of the Contractor (and of its employees, agents or subcontractors) in connection with any enforcement of the provisions referred to in Clause 36.1(d) by any and all FRAs and/or Regional Entities shall not exceed £5 million per annum index linked in the aggregate for all such enforcement.  For the avoidance of doubt this Clause 36.2 is subject to the financial limits set out in Clause 22 (Limitations of Liability).

Schedule 1 – Interpretation

2 Definitions

In this Agreement, unless the context requires the contrary, the terms set out in the left hand column shall have the meaning set out in the right hand column provided that terms defined in the glossary included in Exhibit C (Requirements) shall, where they are used in Exhibit C (Requirements), have the meaning set out in that glossary rather than the meaning set out in this Schedule.
	Term
	Definition


	"Assets"
	means any asset, contract or right (whether tangible or intangible) which forms part of the System.

	"Authority Data"
	means all information, text, drawings, diagrams, images or sounds, which are embodied in any electronic or tangible medium: 

(a) supplied directly or indirectly, or in respect of which access is granted to the Contractor or any Contractor Party by the Authority or by any regional Entity or by any FRA, in relation to the provision of Supplies; or

(b) any data output produced by the Contractor and/or any Contractor Party in providing the Supplies as a direct result of processing data of the type referred to in paragraph (a).

	"Authority Party"
	means the Authority and the Regional Entities and any of their agents, contractors, suppliers and sub‑suppliers of any tier and its or their directors, officers and employees but excluding any Contractor Party and statutory undertakers and utilities and "Authority Parties" shall be construed accordingly.

	"Authority Representative"
	means the person appointed by the Authority pursuant to paragraph 1.6 (First Representatives) of Schedule 15 Part 1 (Project Governance) from time to time. 

	"Authority Sites"
	Means:

(a)         the RCCs; and

(b)         any other site in respect of which the Contractor's immediate 
             licensor or landlord is the Authority, or any Regional Entity.

	"Business Day"
	means a day other than a Saturday, Sunday or a bank holiday in England.

	"Change"
	means any change:

(a)             to the Supplies to be provided under this Agreement; or

(b)             to the terms of this Agreement for which there is no other 
                 procedure expressly provided for in this Agreement. 

	"Change in Law"
	means the coming into effect, repeal, amendment or variation of any Law in England and/or Wales after the Effective Date.

	"Communications Electronic Security Group or "CESG"
	means the information assurance arm of the Government Communications Headquarters.

	"Consents"
	Means all permissions, consents, approvals, certificates, permits licences, statutory agreements and authorisations required by Law, and all necessary consents and agreements from any third parties, needed to carry out the Project Operations in accordance with this Agreement. 

	"Contractor Party"
	means the Contractor, the Sub-Contractors, the Contractor's agents, and its, or their, sub‑suppliers of any tier and its, or their, directors, officers, employees and workmen in relation to the Project and the "Contractor Parties" shall be construed accordingly.

	"Default" 
	means any breach of the obligations of either Party (including any Contractor's Material Default), or any default, act, omission, negligence or statement of either Party, its employees, agents or sub-contractors in connection with or in relation to the subject matter of the Agreement and in respect of which such Party is liable to the other under this Agreement.

	"Effective Date"
	means the date on which this Agreement is executed by the Parties.

	"Eighth Anniversary"
	means the day before the eighth anniversary of the Effective Date.

	"Equipment"
	means all tangible Assets (including without limitation any tangible items supplied pursuant to Schedule 16 (Change Control) and Schedule 18 (Catalogue)) other than any real estate used by the Contractor.

	"Equivalent Services"
	means services which are the same or similar to the Services (or any material part of them) as required to be provided prior to the end of the Exit Assistance Period.

	"Existing Milestone"
	means each of the Milestones described in the table set out in Schedule 4 (Milestones).

	"Exit Assistance Period"
	means the period which commences on the earlier of: 

(a) 12.00 noon on the date twelve (12) months prior to the earliest date on which the Expiry Date may then fall; and

(b) 12.00 noon on the date on which any notice of termination is served under this Agreement; and

which ends at 11.59 pm on the earlier of the:

(i) Expiry Date; and

(ii) Termination Date.

	"Exit Plan"
	means the plan to be developed in accordance Paragraph 1 (Exit Plan) of Schedule 12 (Exit) as updated and amended from time to time in accordance with the terms of this Agreement.

	"Expiry Date"
	means the Eighth Anniversary or such later date as may be set by the Authority from time to time pursuant to Clause 2 (Commencement and Duration).

	"Fire Authority" or "FRA"
	means any authority constituted as a fire and rescue authority by the Fire and Rescue Services Act 2004 or any combination scheme under that Act and Fire Authorities shall be construed accordingly.

	"FiReControl Services"
	Means an undertaking command, control and co-ordination of the fire and rescue services from time to time (excluding any part of such function which falls to be performed under this Agreement). 

	"Fully Operational State"


	means the state that the System and/or the Authority Data would have been in had the System and/or Authority Data not been infected by a Virus. 

	"Good Industry Practice"
	means using standards, practices, methods and procedures conforming to the Law and exercising that degree of skill and care, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced person engaged in a similar type of undertaking under the same or similar circumstances.

	"Guidance" 
	means any applicable guidance, direction or determination with which the Authority or any Regional Entity or Fire Authority and/or the Contractor is bound to comply to the extent that the same are published and publicly available or the existence or contents of them have been notified to the Contractor by the Authority.

	"Harmful Substance"
	means any substance (in whatever form) which is subject to regulatory control as being hazardous or dangerous or is capable of causing harm or damage to the environment.

	"Intellectual Property Rights" or "IPR"
	means rights, title and interest in:

(a) patents, trade marks, service marks, trade names, goodwill, registered designs, design rights, semiconductor topography rights, database rights, copyrights and other forms of intellectual or industrial property (in each case in any part of the world, whether or not registered or registrable for their full period of registration with all extensions, renewals and revivals, and including all applications for registration or otherwise).

(b) inventions, formulae, confidential information (including know-how or secret processes);

(c) rights in computer software; and

(d) any similar or equivalent rights and assets which may now or in the future subsist anywhere in the world.

	"IPR Claim"
	means any claim or demand made or action or litigation or other dispute resolution process commenced due to any infringement or alleged infringement by the Authority, any Regional Entity or any Fire Authority or the Contractor of any Intellectual Property Rights in any tangible or intangible supplies made by or on behalf of the Contractor in connection with the performance of obligations under this Agreement.

	"IPR Liability"
	means any loss, damage, costs, charges, expenses, claims, actions or demands which may arise out of, or in consequence of, any infringement or alleged infringement by the Authority, any Regional Entity or any Fire Authority or the Contractor of any Intellectual Property Rights in any tangible or intangible supplies made by or on behalf of the Contractor in connection with the performance of obligations under this Agreement.

	"Law"
	means:

(a) any applicable statute or proclamation or any delegated or subordinate legislation;

(b) any enforceable community right within the meaning of Section 2(1) European Communities Act 1972; and

(c) any applicable judgement of a relevant court of law which is a binding precedent in England or Wales,

in each case in force in England or Wales.

	"Milestone"
	means each Existing Milestone and each New Milestone.

	"Milestone Date" 
	means the date set against the relevant Milestone either:

(a) in relation to an Existing Milestone, the date stipulated in the relevant column of the Milestone Table; or

(b) in relation to a New Milestone, the date stipulated on activation of that Milestone in accordance with the provisions of Paragraph 1.4 (New Milestone Date) of Schedule 17 (New Milestones) 

as amended from time to time in accordance with the provisions of this Agreement.

	"Milestone Table"
	means the table set out within Schedule 4 (Milestones).

	"New Contractor"
	means, at any time, any party or parties (including the Authority) nominated or short-listed by the Authority at that time (whether conditionally or unconditionally and whether or not any formal contract has been entered into or is being negotiated at that time) to provide:

(a) Equivalent Services; or

(b)        equipment which is functionally equivalent to all or part of the 
            Equipment.

	"New Milestone"
	means a Milestone of a type described in the Milestone Type Table in respect of which a Milestone is created in accordance with Paragraph 1.1 (Creation of a New Milestone) of Schedule 17 (New Milestones) and which, if applicable, must be completed by the relevant Milestone Date. 

	"Non-Transferring Assets"
	means any Assets or Spares which the Authority notifies the Contractor it does not wish to acquire pursuant to the operation of Paragraph 5 (Transfer of Assets) of Schedule 12 (Exit).

	"Project"
	means the implementation and the provision of the Supplies in the manner envisaged by this Agreement. 

	"Project Escalation"
	means the procedure for escalation of issues and/or disputes set out in Paragraph 3 (Project Escalation) of Schedule 15 Part 1 (Project Governance).

	"Project Operations"
	The management and provision of the Supplies, including where appropriate the renewal or replacement of the System, and the performance of all other obligations of the Contractor under this Agreement from time to time. 

	"Project Plan"
	means the detailed project plan set out in Exhibit A for implementing the Services as amended from time to time in accordance with this Agreement.

	"Project Standards"
	means the standards defined in Clause 4.1 (Project Standards).

	"Project Term"
	means the period from the Effective Date until the earlier of: 

(a) the Eighth Anniversary or such subsequent date as may be set pursuant to Clauses 2.3 (Major Extension) or Clause 2.4 (Minor Extension); and 

(b) the date on which this Agreement is terminated in accordance with its terms.

	"Prospective New Contractor"
	means, at any time, any party or parties (including the Authority) nominated or approved by the Authority (whether conditionally or unconditionally and whether or not any formal contract has been entered into or is being negotiated at that time) to provide:

(a) Equivalent Services; or

(b) equipment which is functionally equivalent to all or part of the Equipment.

	"Regional Control Centre" or "RCC" 
	has the meaning given in the Requirements.

	"Regional Entity"
	means the bodies nominated as such from time to time by the Authority by notice to the Contractor. 

	"Requirements"
	means those requirements for the Supplies as defined in paragraph 1 of Exhibit C (Requirements) to the extent that those requirements are not expressly disapplied by Exhibit H.

	"Service(s)"
	Means, at any given time during the project term, the services specified in Schedule 2 (Services) as being required at that time.

	"Solution"
	has the meaning set out in paragraph 1 of Exhibit B (Solution).

	"Spares"
	means all components which are owned by or are in the custody or possession of the Contractor Parties from time to time which are capable of being substituted for any component or part of the System but excluding such items once they have been installed or incorporated within or otherwise attached to the System or part of it (whether or not that part of the System is at that time in use to provide or enjoy the FiReControl Services).

	"Staff"
	means the employees and former employees of the Contractor and each Contractor Party. 

	"Sub-Contractor"
	means any entity which performs on behalf of the Contractor any material function in connection with this Agreement.

	"Substituted Supplies"
	means any Supplies provided in accordance with Clause 16.3 (Successful IPR Claim).

	"Supplies"
	means the Services and all Systems provided or to be provided pursuant to this Agreement.

	"System"
	means any or all of the assets, contracts and rights (whether tangible or intangible) which are or have been:  

(a) used by the Contractor to provide or support the provision of the Services or any part thereof; or

(b) supplied under this Agreement and used by any Authority Party in the enjoyment of the Services or any part thereof; or 

(c) listed in the Asset Register from time to time.

	"Termination"
	means the termination of this Agreement in accordance with Clauses 20, 24, 29, 30 or 31.

	"Termination Date"
	means the date for termination of this Agreement determined in accordance with Clauses 20, 24, 29, 30  and/or Clause 31(as appropriate) as that date is varied in accordance with this Agreement.

	"TUPE"
	means the Transfer of Undertakings (Protection of Employment) Regulations 2006 in force and any subsequent amendment or statute replacing such regulations.

	"Virus"
	means any software intended to corrupt, destroy or otherwise damage or interfere with the use of the Software or other software or data owned by or under the control of the Authority whether such software is introduced wilfully or negligently.


3 Interpretation

This Agreement shall be interpreted according to the following provisions, unless the context requires a different meaning: 

3.1 The headings and marginal notes and references to them in this Agreement shall be deemed not to be part of this Agreement and shall not be taken into consideration in the interpretation of this Agreement.

3.2 Except where the context expressly requires otherwise, references to Clauses, paragraphs, sub‑paragraphs, parts and Schedules are references to Clauses, paragraphs, sub‑paragraphs, parts and Schedules to this Agreement and references to Sections and Exhibits (if any) are references to Sections and Exhibits to or contained in this Agreement.

3.3 Except where the context expressly requires otherwise, references to any paragraph or sub-paragraph within a Schedule or part of a Schedule to this Agreement are references to paragraphs or sub-paragraphs within that Schedule or that part of the Schedule.

3.4 The Schedules and Exhibits to this Agreement are an integral part of this Agreement and a reference to this Agreement includes a reference to the Schedules and the Exhibits.  

3.5 Words importing persons shall, where the context so requires or admits, include individuals, firms, partnerships, Authorities, corporations, governments, governmental bodies, authorities, agencies, unincorporated bodies of persons or associations and any organisations having legal capacity.  

3.6 Where the context so requires words importing the singular only also include the plural and vice versa and words importing the masculine shall be construed as including the feminine or the neuter or vice versa.

3.7 The language of this Agreement is English.  All correspondence, notices, drawings, design data, test reports, certificates, specifications and information shall be in English.  All operating and maintenance instructions, name plates, identification labels, instructions and notices to the public and staff and all other written, printed or electronically readable matter required in accordance with, or for purposes envisaged by, this Agreement shall be in English.

3.8 References to any agreement or document include (subject to all relevant approvals and any other provisions of this Agreement concerning amendments to agreements or documents) a reference to that agreement or document as amended, supplemented, substituted, novated or assigned.

3.9 References to any Law are to be construed as references to that Law as from time to time amended or to any Law from time to time replacing, extending, consolidating or amending the same provided that the provisions of this Paragraph shall be without prejudice to the operation of Clause 10 (Changes in Law), Clause 11 (Change Control Procedure) and Clause 33 (Assignment and Sub-Contracting) which shall operate in relation to a Change in Law on the basis set out in this Agreement.

3.10 References to a public organisation (other than the Authority or Authority Party) shall be deemed to include a reference to any successor to such public organisation or any organisation or entity which has taken over either or both the functions and responsibilities of such public organisation.  References to other persons (other than the Authority Parties) shall include their successors and assignees.

3.11 References to a deliberate act or omission of the Authority or any Authority Party shall be construed having regard to the interactive nature of the activities of the Regional Entities and of the Contractor and the expression shall exclude acts or omissions carried out in the ordinary course of the Authority Party's activities or which were within the contemplation of the parties or which were otherwise provided for in this Agreement.

3.12 The words in this Agreement shall bear their natural meaning.  The parties have had the opportunity to take legal advice on this Agreement and no term shall, therefore, be construed contra proferentem.

3.13 Reference to "Parties" means the parties to this Agreement and references to "a Party" mean one of the parties to this Agreement.

3.14 In construing this Agreement, the rule known as the ejusdem generis rule shall not apply nor shall any similar rule or approach to the construction of this Agreement and accordingly general words introduced or followed by the word "other" or "including" or "in particular" shall not be given a restrictive meaning because they are followed or preceded (as the case may be) by particular examples intended to fall within the meaning of the general words.

3.15 Where this Agreement states that an obligation shall be performed "no later than" or "within" or "by" a stipulated date or event which is a prescribed number of Business Days after a stipulated date or event the latest time for performance shall be noon on the last Business Day for performance of the obligations concerned.

3.16 Where this Agreement states that an obligation shall be performed "no later than" or "by" a prescribed number of Business Days before a base date or "by" a date which is a prescribed number of Business Days before a base date, the latest time for performance shall be noon on the last Business Day for performance of the obligations concerned.

3.17 The terms "data processor", "personal data" and "processing" shall bear the meaning ascribed to them in the Data Protection Act 1998.

3.18 Where this Agreement requires the "present value" of any sum or sums to be calculated, that calculation shall be undertaken using a discount rate equal to the Treasury discount rate known as the social time preference rate as applying at the calculation date.

Schedule 3  – Quality Management

The Contractor shall use the quality management procedures, proposals and methodologies as set out in the Solution under Exhibit B of this Agreement, which shall be at a minimum sufficient to meet the Requirements. 

Schedule 12 – Exit 

5
Transfer of Assets

5.7
Non-Transferring Assets: 

(a) without prejudice to the terms of any lease, licence or other arrangement under which it occupies premises during the Project Term the Contractor shall, promptly and in any event within one (1) month of the end of the Exit Assistance Period remove and de-commission all tangible Non-Transferring Assets from Authority Sites and (to the extent that it is requested to do so by any FRA) all sites owned, occupied or controlled by that FRA; 

(b) no further payment will be due to the Contractor in respect of any Non-Transferring Assets in respect of any period following the end of the Exit Assistance Period; and

(c) the Contractor shall make good any damage to the relevant Sites caused by the removal of the tangible Non-Transferring Assets.

7
Matters relating to Employees

7.2
Access to Information: At any time during the Exit Assistance Period the Authority may require the Contractor to provide at its expense to the Authority (or any nominee of the Authority) as directed by the Authority and within twenty-one (21) days of such written request such information, if any, as may be required by it/them to ensure a smooth handover of responsibility for the Supplies to any Prospective New Contractor including but not limited to:

(a) all material facts and matters relating to or concerning the employment in connection with this Agreement of any employees or former employees of the Contractor and each Contractor Party including but not limited to their names, respective roles, ages, length of service, notice periods, all terms and conditions of employment and any benefits, statutory pay, statutory maternity pay, Income Tax and Social Security Contributions, policies or other agreements or arrangements or understandings (whether discretionary or otherwise) in respect of each of them and any variation thereto agreed with or imposed upon any Staff within a period of six (6) months preceding the date of provision;

(b) the method or organisation of the Staff in providing the Supplies and documentary evidence relating to such organisation, including an organisational chart showing the roles, responsibilities and authority of all Staff;

(c) all material facts and matters relating to all or any collective agreements, arrangements or other understanding which the Contractor or any Contractor Party has with any trade union, staff association or other body representing any of the Staff;

(d) all material facts and matters and written records relating to or concerning all or any obligations arsing from the Working Time Regulations 1998 including providing to the Authority all and any records relating to the hours worked by every member of Staff;

(e) the proposals for consultation with affected Staff under TUPE;

(f) copies of any written communication and summaries of any substantive oral statements or undertakings with any potential or intended New Contractor or the Staff or their representatives relating to the effect on such Staff of Expiry or Termination;

(g) all employee liability information under TUPE.

7.3
Contractor Indemnity in relation to employment matters: The Contractor shall indemnify and keep indemnified the Authority, each Regional Entity and Fire Authority and any New Contractor against all costs, losses, liabilities and claims:

(a) arising out of the employment or engagement of any Staff and any other person who is or has been employed or engaged by the Contractor or any Sub-Contractor in connection with the provision of any of the Supplies during the period ending on Expiry or Termination which are attributable to any act, omission, breach or default by the Contractor or any Sub-Contractor at any time during the period ending on Expiry or Termination; and/or 

(b) arising out of the list of names or any of the other particulars of the Staff detailed in accordance with Paragraph 7.2 (Access to Information) being inaccurate or incomplete.  If any contract of employment or contract for services or agreement with any trade union or other employee representative not disclosed in accordance with Paragraph 7.2 (Access to Information) has effect or is claimed to have effect with the Authority, any Regional Entity or Fire Authority or any New Contractor as a result of this Paragraph 7 (Matters relating to Employees) or TUPE:

(i) the Authority, any Regional Entity or Fire Authority and any New Contractor may within three (3) months of Expiry or Termination, upon becoming aware of such contract of employment or contract for services or agreement with trade union or other employee representative, terminate it or them forthwith; and

(ii) if the Authority, any Regional Entity or Fire Authority and any New Contractor does so terminate, the Contractor shall indemnify and keep indemnified, the Authority, any Regional Entity or Fire Authority and any New Contractor against all direct costs arising out of or in connection with such termination and from and against any sum payable in respect of that contract or agreement following Expiry or Termination; and/or

(c) in connection with any failure by the Contractor or any Sub-Contractor to comply with any of its/their obligations to any trade union or other employee representatives during the period ending on Expiry or Termination (other than those attributable to a breach by the Authority, any Regional Entity or Fire Authority or New Contractor of its/their obligations under Regulation 13(4) of TUPE).  

10
Information and Communications
10.2
Inaccurate Information: The Contractor shall indemnify and keep indemnified the Authority, any Regional Entity and any Prospective New Contractor or any New Contractor against all costs, losses, liabilities and claims which any of them may incur or suffer as a result of any information provided by the Contractor under the Exit Plan or this Schedule being to any extent inaccurate or incomplete. 


